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persons from transferred territory of Punjab to Hi macha
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HEADNOTE:

Under the Punjab Reorgani sation Act, 1966, Novenber 1
1966 was fixed as the appointed day on and from which date
certain territories of the State of Punjab were transferred
to the Union Territory of Hi nachal Pradesh, alongwith sone
officers and staff. Accordingly, respondents Nos. 4 and 5
who were holding the posts of Tourist Oficers in the -Pay-
scal e of Rs.250-350 in the State of Punjab were allocated to
H machal Pradesh as Tourist Oficers in the same scale. The
appellant who was a confirnmed Reception ~Oficer in the
Department of Public Relations & Tourism H nmachal Pradesh,
had been tenporarily pronmoted on May 13, 1966 as District
Public Relations Oficer in the pay-scale of | Rs.250-500,
agai nst an ex-cadre post.

In the provisional seniority list and the fina
seniority list published in 1971, the appellant was shown as
Reception O ficer while respondents Nos. 4 and 5 were | shown
senior to himas Tourist Oficers.

The appellant made a representation to the Governnent
regarding his pronotion and seniority. As a result, the
appel | ant was given proforma pronotion as Assistant Manager
with retrospective effect fromJune 4, 1966.

In the seniority list prepared by the H machal Pradesh
Touri sm Devel opment Corporation on Decenmber 31, 1977 the
nane of the appellant was placed at the top of the names of
other the officers including those of respondents Nos. | &
5.

However, on the representati on of respondent Nos. 4 & 5,
the Tourism Devel opment Corporation issued an order dated
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April 28, 1982 that the inter se seniority of the appellant
and respondents nos. 4 &5 was to be determined on the
basis of their substantive ranks on November |, 1966, and
that the said respondents being in higher scale on that date
woul d rank senior to the appellant, as the appellant was not
entitled to any advantage in seniority on account of his
prof orma pronotion.

The appellant noved a wit petition before the High
Court against the order dated April 28, 1982. The Hi gh Court
di smssed the wit petition principally on the ground that
the seniority list once finalised after integration could
not be reopened.

Al'l owi ng the appeal, it was,

HELD: (I) Both the provisional and the final seniority
lists were prepared without conmplying with the directions of
t he Central CGovernnent, as contained in the letter of the
Joint Secretary to the CGovernment of India, Mnistry of Hone
Affairs, dated February 14, 1967. [1017E-F]

(2) According to the instructions issued by the Centra
CGover nirent for t he integration of servi ces, and
determ nation of relative seniority, one of the two steps
whi ch had to be taken-was determ nation of equival ent posts,
the nost inportant factor for such determ nation being the
sal ary of the post. [1014F-QG

(3) There was no attenpt to determine the equival ent
posts, that is to say, no endeavour was nade by the
Covernment to equate one post with another for the purpose
of integration and determination of relative seniority.
Instead, the posts as they were, were placed in the
seniority list. [I017F]

(4) |,under the directions of the Central Governnent,
the post of Tourists Oficer could not be equated with that
of the District Public Relations Oficer because the ' scale
of pay of the former is less than that of the latter.
[ 1O15E]

(5) One of the factors that should have been taken into
consideration for the purpose of determ nation of ~ relative
seniority as nentioned in the letter of the Governnment of
India, is length of continuous service whether tenporary or
permanent in the equival ent post, excluding periods for
which an appointnment is held in a purely stopgap or
fortuitous arrangenent. [1017G H
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(6) The CGovernnent utterly ignored the direction of the
Central Governnent and the appellant’s substantive rank as
the Reception Oficer as on Novenber 1, 1966 was erroneously
taken into consideration for the purpose of preparing. the
inter se seniority. This omission vitiates the fina
seniority |list, apart fromthe omi ssion to equate one post
with another for the purpose of integration. [1018B-(C

(7) Normally, when a seniority list has been made fi nal
it should not be allowed to be challenged. But when a
seniority list is prepared ignoring all just principles -and
also the rules franed or directions given by appropriate
authority, seriously affecting any officer. it is liable to
be exami ned and set aside by the Court. [1018G H

(8) It is only on April 28, 1982 when the Governnent
accepted the representation of respondents nos. 4 & 5 and
directed that the inter se seniority of the appellant and
the said respondents was to be determ ned on the basis of
their substantive ranks as on Novenber |. 1966 that the
cause of action really arose to the appellant for noving the
wit petition. There has thus been no unreasonabl e delay on
the part of the appellant to challenge the final seniority
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list. It is also not correct to say that no representation
was nmade by the appellant earlier. [1019E-F]

(9) Wat has been done in the instant case is that a
glarm ng injustice was done to the appellant by taking into
account his substantive rank as the Reception Oficer on
Noverber 1. 1966, while as a matter of fact. on that date he
was holding the position of District Publ i c- Rel ati ons
Oficers. That was done in violation of the directions of
the Central Governnent, and subsequently the Governnent
rectified the mistake by granting proforma pronotion to the
appellant with effect from.June 4, 1966 to the post of
Assi stant Manager equivalent to the post of District Public
Rel ations O ficer. There is therefore no question of taking
t he previous approval ~ of the central CGover nirent as
contanpl ated by Section82(6) of the Act. [1020F- G 1022|]

State of Hi machal pradesh v. Union of India [1974] 3 SCR
907; N. Subba Rao v. Union of India., [1973] | SCR 94.

JUDGVENT:

CIVIL APPELLA-TE JURISDICTION: Civil Appeal No. 6144 of
1983.

From the Judgnent -and Order dated  10.8.1982 of the
H machal Pradesh High Court in CAP No. 109 of 1982.
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P.P. Rao and Ranjit Kumar for the Appellant.

Shankar Ghosh, K.G Bhagat, P.P. Juneja, Grish Chandra,
Ms. A. Subhashini and N h. Sharnma for the Respondents.

The Judgrment of the Court was delivered by

Dutt, J. This appeal by appeal |eave is directed against
the judgnment of the Hi machal Pradesh High Court disnissing
the wit petition of the appellant chall enging the
CGovernment order dated April 2& 1982 asa result of | which
the appell ant was placed bel ow the respondents Nos. 4 and 5
in the seniority list.

The appel | ant was appoi nted as Reception Oficer in the
Departnment of Public Relations & Tourism H nachal ~ Pradesh,
on February 26, 1962 and was confirmed in that post on My
18, 1966. He was tenporarily pronoted to the post of
District Public Relations Oficer in the pay-scale  of
Rs. 250-500 on May 18, 1966. On June 3, 1966, a post  of
Assi stant Manager, Tourism was created in the pay-scale of
Rs. 250-500. One S.P. Singh, who was junior to the -appellant
was appointed to that post inasnmuch as the appellant was
already holding the post of District Public Relations
Oficer in the sane scale of pay. It may be stated here that
both the posts of District Public Relations Oficer. and
Assi stant Manager were ex cadre posts.

On July 26, 1966 the Departnent of Public Relations &
Touri smwas bifurcated and a separate Departnment of - Tourism
was created. It is the case of the appellant that he nmade a
representation that he mght be transferred to his ' parent
Department, that is, the Departnent of Tourism

Wiile the representation of the appellant was pending

consi derati on, t he Punj ab Reorgani sation Act , 1966,
hereinafter referred to as the Act, was enacted. The
appoi nted day under the Act was fixed a Novenber |, 1966.

Under section 5 of the Act, on and fromthe appointed day
certain territories of the State of Punjab were added to the
Union Territory of H machal Pradesh. Section 33 of the Act
provides that every person who imediately before the
appoi nted day is holding or discharging duties of any post
or office in connection with the affairs of the existing
State of Punjab in any area which on that day falls wthin




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

any of the successor States shall continue to hold the sane
post of office in that successor State and shall be deened,
on and fromthat day, to have been duly appointed to the
post or office by the Government of or other appropriate
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authority in, that successor State. A Under the proviso to
section 33 nothing in that section shall be deened to

prevent a conpetent authority on or after the appointed day
frompassing in relation to such person any order affecting
hi s continuance in such Post or office.

The respondents Nos. 4 and 5, who were hol ding the posts
of Tourists Oficers in the pay-scale of Rs.250-350 in the
State of Punjab, were allocated to the Union Territory of
H machal Pradesh as Tourist Oficers in the pay-scale of
Rs. 250- 350. Al though there were no post of Tourist O ficer
in the Union Territory of H machal Pradesh, in view of
section 33 of the Act, the ~respondents Nos. 4 and 5
continued to hold the posts of Tourists Oficers.

The Joint Secretary to the Governnment of India, Mnistry
of Home Affairs, in his D.O letter dated February 14, 1967
i ssued certain instructions for the purpose of integration
of the services of persons fromthe transferred territory of
Punjab into those of ‘the Himachal Pradesh. Paragraph 2 of
the said letter is in followi ng termns:

2. Action for the integration of the services would have
to be initiated soon after the finalisation of allocations.
This woul d invol ve two steps:

(i) Determnination of equival ent posts, and

(ii) Determnation of relative seniority of persons
hol di ng equi val ent posts but dr awn from  different
i ntegration units.

For determining the equation of posts the follow ng
factors woul d have to be taken into consideration

(a) The nature and duties of a post;

(b) The responsibilities and powers exercised by the
officer holding the posts; the extent of territorial; or
ot her charge held or responsibilities discharged;

(c) The mnimumqualifications, if any,prescribed for
recruitnent to the posts; and the

(d) the salary of the post.
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The followng factors would have to be taken -into
account for the determ nation of relative seniority:

(x) Length of continuous service, whether tenporary - or
permanent, in the equivalent post, this should exclude
peri ods for which an appointnent is held in a purely stopgap
or fortuitous attangement; and

(y) age of the person; other facts being ' equal, for
i nstance, seniority may be determ ned on the basis of age.

Wil e deternmining relative seniority as nentioned above,
it was al so be borne in mnd that the inter se seniority of
officers drawn fromthe same integrating unit should as far
as possi bl e be naintained."

Thereafter, 1in paragraph 3 it is inter alia stated as
fol | ows:
B In the meanwhile. | would

request you to initiate wthout avoidable delay the work of
est abl i shing provi sional equations between posts which have
cone from the Punjab to H machal Pradesh and those which
were in existence in H machal Pradesh on the 31st Cctober
1966 and to prepare provisional seniority list as on the 1st
Novermber, 1966 based on those equations for each cadre
(leaving out all localised cadre or cadres in which the
problem of integrating officers fromthe Punjab with the
of ficers of the H machal Pradesh does not arise )."
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One of the two steps which was to be taken for the
purpose of integration was determ nation of equivalent
posts. For determination the equivalent posts, the factors
which would have to be taken in consideration were also
suggested in the said letter. One of the factors, which is
by far the nost inportant one, was as contained in clause
(d) of paragraph 2, nanely, the salary of the post. It s
appar ent from the instructions given by the Centra
Government. as contained in the said Letter of the Joint
Secretary, that for the purpose of integration the first
thing which should be done was determ nation of equival ent
post and after such determnation, the determnation of
relative seniority persons hol di ng equi val ent posts woul d be
made.

It is surprising that although the instructions as given
by the Central Government were very clear and specific in
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the matter of integration of services, the GCovernment of
H machal ~Pradesh instead of following the two steps, as
nentioned in the said letter of the Joint Secretary,
prepared —a provisional seniority list of the Tourism
Departnment without first determining the equivalent posts.
There can be no doubt ~that integration of services
post ul at es equati on of  posts. Wthout such equati on
preparation of inner se seniority lists between different
groups of officers holding different posts cannot be
concei ved. The Hi nmachal Pradesh Governnent. however, appears
to have ignored the specific, clear and cat egori ca
directions of the Central Governnent to first of all
determ ne the equivalent posts-and adopted an arbitrary
procedure in preparing the provisional inter se 'seniority
list wthout such equation of posts. In the provisiona
seniority list, the said S.P. Singh who was hol di ng the post
of Assistant Manager with effect fromJune 4, 1966 ' which
post, as stated already, is an ex cadre post like the post
of District Public Relations Oficer held by the appellant,
was placed at the top of seniority list as Assistant
Manager. After himwere placed the nanmes of respondents Nos.
4 and 5 as Tourist Oficers. The nane of the appellant as
pl aced below the names of the respondents Nos 4 and 5 as
Reception Oficer. Admttedly. the appell ant was senior to
the said S.P. Singh. They were, however holding posts having
the sane scale of pay. The Tourist O ficers who joined the
Tourism departnment of the Governnment of Hi machal~ Pradesh
from Punjab as a result of the transfer of certain
territories of Punjab to H machal Pradesh, were placed above
the appell ant although, admttedly, their scales of pay were
| ess than that of the appellant. Under the directions of the
Central Governnent, the post of Tourists Oficer could not
be equated with that of the District Public Relations
O ficer because the scale of pay of the forner is less than
that of the latter. Mreover, it is not understandable why
the appellant’s name was netioned in the provisiona
seniority. list as the Reception Oficer, when he was on
the appointed day, that is, on Novenber 1, 1966, hol ding the
post of district Public Relation Oficer.

Be that as it may. the final seniority list that was
publ i shed undercover of the office Menor andum  dat ed
Septenmber 13, t971 appears to be anomalous. In the final
seniority list, the nanes of the Tourists O ficers including
those of the respondents Nos. 4 and 5 were placed above the
Reception Oficers and the nane of the appellant was under
the head ' Reception O ficer’ below the nanes of the Tourists
O ficers including those of the respondents Nos. 4 and 5. It
was al ready noted that the appellant was hol ding the post of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

District Public Relations Oficer, an ex cadre post in the
Public Rel ations Departnent.
PG NO 1016

It appears that the appellant had nade a representation
to the GCovernment regarding his promtion and seniority
after the publication of the final seniority list. That
representation bore result, for it appears from the
Menorandum dated August 7, 1973 of the Commissioner of
Transport & Tourism Hi nmachal Pradesh, that the Governnent
after careful consideration of the representation of the
appel l ant dated June 30, 1973 agreed to give proforma
promotion to himas Assistant Manager in the pay-scale of
Rs. 225-300, with retrospective effect in consultation wth
the Public Service Comm ssion. The appellant was requested
to intinmate as to whether he would opt to revert from the
Public Relations Departnment  to serve as the Assistant
Manager or would like to continue with the Public Relations
Department.. The  conm ssioner of Transport & Tourism also
sent a telegram dated march 3, 1974 to the appellant
i nform ng himof his proforma pronotion as Assi stant Manager
in the Departnent of Tourism The telegramwas followed by a
menor andum wherein it was stated that the appellant, who was
officiating an ex cadre post of District Public Relations
Oficer in the pay-scale of Rs.350-500 in the Public
Rel ati ons Departnment,  was given profornma pronotion as
Assi stant Manager in the Departnent of Tourismin the pay-
scale of Rs.225-500 (with initial start of Rs.300) with
effect fromJune 4, 1966. However, it was stated that since
the post of Assistant Manager was an isolated one, the
guestion of fixing his seniority did not arise.

After the appellant had exercised his option for the
Tourism Departnment, the Deputy Secretary (Tourism to the
CGovernment of Hi machal Pradesh by his letter dated February
6, 1975 requested the Managing Director of the H nacha
Pradesh Tourism Devel opnent Corporation Ltd., Sima, that
the appellant mght be treated |like other p enpl oyees of the
erstwhil e Tourism Departnent, he having exercised hi's option
validly and given a conparable post in the Corporation. 1In
that letter, it was also stated that the appellant had al
al ong been representing and requesting for the grant of
extension in time to exercise his option on valid grounds
and as advised by the Law Departnent, the option exercised
by the appellant shoul d be deened to have been given by him
for pr of or ma pronoti on as Assi st ant Manager with
retrospective effect fromJune 4, 1966.

A seniority list was prepared by the H machal ~ Pradesh
Touri sm Departnent Corporation on Decenber 31, 1977. In the
said seniority list the name of the appellant was placed at
the top of the nanmes of other officers including those of
the respondents Nos. 4 and 5.
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Wiile the appellant was holding the position ‘of the
District Public Relations Oficer in the said H macha
Pradesh Tourism Devel opment Corporation, his name having
been pl aced above the nanmes of the respondents Nos. 4 and 5,
the Departnent of Tourismissued an order dated April 28
1982 on the representation of the respondents Nos. 4 and 5
directing that the inter se seniority of the appellant and
the respondents Nos. 4 and 5 was to be determined on the
basis of their substantive ranks on Novenber |, 1966.
Further, it was directed that the profornma pronotion granted
to the appellant with retrospective effect would not also
entitle him to any advantage in seniority, as he was not
eligible to be appointed as Assistant Manager according to
the recruitnent and pronotional rules of the Department. The
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inter se seniority of the respondents Nos. 4 and 5 was
directed to be fixed on the basis of their substantive
appoi ntnents as on Novenber 1, 1966 and that the said
respondents being in higher scale on that case, would rank
senior to the appell ant.

Bei ng aggrieved by the said inmpugned Government order

dated April 28, 1982 the appellant nmoved a wit petition
before the Hi nmachal Pradesh High Court. The Hi gh Court,
however, took the view that the seniority |ist once

finalised alter integrations persons working in the Tourism
Department and those conming from Punjab could not be
reopened to the di sadvantage of other persons. In that view
of the nmatter the H gh Court, ,as stated already, disnm ssed
the wite petition. Hence this appeal by special |eave.

It bhas been ,already noticed that both the provisiona
and the final seniority lists were prepared wi t hout
conplying with the direction of the central Covernment as
contained . in the letter of the Joint secretary to the
Governnment of” India, Mnistry of Home affairs, dat ed
February ' 14. 1967. There was no attenpt to determ ne the
equi val ent  posts, that isto say, no endeavour was nmade by
the Governnent to equate one post with another for the
pur pose of integration ~and determ nation of rel ative
seniority instead, the post as they were, were placed in the
seniority list. The Government also did not follow the
directions of the Central Government in ‘determining the
relative seniority. One of the factors that should have been
taken into consideration for the purpose of determnation of
relative seniority , as mentioned in the said letter of the
joint Secretary, is length of continuous service whether
temporary or permanent in the equival ent” post,  ‘excluding
periods for which an appointnment is held in a purely stop
gap or fortuitous arrangenent. The appel | ant was,
adnmittedly, promoted to the post of District Public Relations
Oficer in the pay scale of Rs. 250-500 on May 18, 1966. It
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is not the case of any party that the pronotion of the
appellant was by way of any stop gap or fortuitous
arrangenent. The final seniority list as on November 1, 1966
was prepared on September 13, 1971. On Novenber 1, 1966,
admttedly, the appellant was hol ding the ex-cadre post of
the District Public Relations Oficer. According to the said
directions of the Central Government, in preparing the
relative seniority the position of the appellant as the
District Public Relations Oficer should have ~been taken
into consideration. The Department utterly ignored the said
direction of the Central Governnent and the appellant’s
substantive rank as the Reception O ficer as on Novenmber 1
1966 was erroneously taken into consideration for/ the
purpose of preparing the inter se seniority, even though the
appel | ant was on Novenber 1, 1966 not hol di ng t he
substantive rank of Reception Oficer, but the post of the
District Public Relations Oficer in a tenporary capacity.
This omssion on the part of the Departnent and/or the
H machal Pradesh Governnment vitiates the final seniority
list, apart from the omission to equate one post wth
anot her for the purpose of integration. The final seniority
list. as has been already observed, is an anomal ous one and
does not depict the relative seniority anong officers after
integration in accordance with the directions of the Centra
Gover nnent .

M. Shankar Ghosh, |earned Counsel appearing on behalf
of the respondents Nos. 4 and 5 (respondent No. 5 has since
died). submits that after the final seniority Ilist was
approved by the Central CGovernnent, it had become final and
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it cannot he challenged in 1982 after 11 years. Further. it
is submitted by himthat the final seniority list has never
been chal | enged by the appellant and, accordingly. he cannot
be allowed to challenge the sanme by filing a wit petition.
It is true that the final seniority list was sent to the
Central Governnent and presumably it was approved, but
because a seniority list has been approved, but the Centra
Governnment, it cannot be laid down as a rule of law that
even though it has been illegally prepared in violation of
the directions of the Central Government itself to the
prejudi ce of the officer or officers concerned, it cannot be
chal l enged. Normally, when a seniority list has been made
final, it should not be allowed to be challenged. But when a
seniority list is prepared ignoring all just principles and
also the rules framed or directions given by appropriate
authority, seriously affecting any officer, it is always
liable to be examined and set aside by the Court. W are,
therefore, unable to-accept the contention of the |[earned
Counsel for the respondent No. 4 that the seniority |list
having ~been nmde final after the approval of the Centra
Gover nnent._cannot be chal | enged by the appellant.
PG NO 1019
So far as the contention of the | earned Counsel for the
respondent No. 4 regarding the challenge of the seniority
list after 11 years is concerned, it may be pointed out that
it is not «correct that no challenge was nmde by the
appellant to the seniority list. Indeed, inthe Menorandum
of the Comm ssioner, Department of ~Transport & Tourism
H machal Pradesh, ‘dated August 7, 1973 addressed to the
appel lant informng him of the decision of the Centra
Government to give to the appellant proforma pronotion as
Assi st ant Manager in the scale of Rs. 225-500 with
retrospective ef f ect referred to the appel lant’s
representation dated June 30, 1973.  Apart from  this
representation, the appellant had al so nade another  earlier
representation on June 3, 1968 which has been admtted by
the Governnent of Hi machal Pradesh in paragraph 7/ of the
counter-affidavit dated July 3, 1982 affirned on behalf of

the respondents Nos. | and 2 by the Deputy Secretary
(Tourisn) to the Governnent of H machal Pradesh. “In the
ci rcumst ances, it is not correct to say t hat no

representati on was made by the appell ant.

It is true that the seniority list was prepared in 1971
but no prejudice was caused to the appellant” by the
seniority list, as he was holding the position of District
Publ i c Rel ations O ficer all through. Mor eover , t he
appel | ant was given proforma pronotion by the Government on
or about August 7, 1973. It is only by the inpugned order
dated April 28, 1982 that the Governnent accepted the
representation of the respondents Nos. 4 and 5 and directed
that the inter se seniority of the appellant and of the said
respondents was to be determined on the basis of |(their
substantive ranks on Novenber |. 1966 and further directed
that the respondents Nos. 4 and 5 would tank senior to the
appel | ant. The cause of action really arose to the appellant
for nmoving the wit petition after he was comunicated with
the inpugned order dated April 28, 1982. In our opinion
therefore, there has been no unreasonabl e delay on the part
of the appellant to challenge the inpugned order and,
consequently, the final seniority list.

At this stage, it may be stated that sonme contentions
have been nmade on behal f of both the parties regarding the
creation of the post of Assistant Manager in the Tourism
Department under the rules franed on Decenber 7, 1967
relating to recruitment, pronotion and service conditions




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 11

applicable to non-gazetted officers of the Departnent of
Touri smunder the proviso to Article 309 of the Constitution
of India. It may al so be noticed that the post of Assistant
manager created under the rul es was subsequently abolished.
In our opinion, nothing turns out on the creation or
abolition of the post of Assistant Mnager
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The next contention of M. Ghosh is that no pronotion
with retrospective effect can be given to the disadvantage
of others. In support of this contention, |earned Counse
has placed rmuch reliance upon a decision of this Court in
State of H nmachal Pradesh v. Union of India, [1974] 3 SCR
907. In that case, a post was upgraded with retrospective
effect and it was held that the State Government of Hi macha
Pradesh coul d not upgrade the post with retrospective effect
wi t hout the sanction of the Central CGovernment under section
82(6) of the Act. I'n theinstant case, we are not concerned
with the question of upgradation of posts, but w th proform
pronotion given to the appellant with retrospective effect,
from Novenber 1, 1966. The said decision, in our opinion
has no application to the facts of the instant case.

Next M. CGhosh has placed reliance upon another decision
of this Court in N Subba Rao v. Union of India, [1973] I
SCR 945. That is a case under the .States Reorganisation
Act, 1955. It has been held that if there is any question of
change of conditions of service, it will have to be found
out whether in the first place it ampunts to change in the
conditions of service and, if so, secondly ‘to find out
whet her there was prior approval of the Central - Governnent.
One of the contentions that was advanced before this Court
in the said case was that the retrospective regularisation
and relaxation of rules by the State of Andhra ' Pradesh
subsequent to the appointed would anmount to change in
conditions of service and confernent of new advantages on
Andhra Pradesh Oficers to the detrinent of the Tel engana
Oficer. In the instant case, however, the question of
regul arisation and relaxation of ‘rules do not arise. Wat
has been done in the present case is that a glaring
injustice was done to the appellant by taking into account
his substantive rank as the reception O ficer on Novenber 1
1966 while, as a matter of tact, on that date he was hol ding
the position of District Public Relations Oficer. that ~was
done in violation of the directions of the Centr al
CGovernment, and subsequently the Government rectified the
nm stake the by granting proforma pronotion to the appellant
with effect from June 4, 1966 to the post of Assistant
Manager equivalent to the post of District Public Relations
Oficer. 1t is, however, submtted by M. Chosh that as the
previous approval of the Central Governnent was not -, taken
as required to be taken under the provision to section 82(6)
of the Act, the Governnent order as contained- in the
Menor andum dat ed August 7, 1983 read with that contained in
the Menorandum dated March 3, 1974, granting proforma

PG NO 1021
pronotion to the appellant as Assistant Manager in the scale
of Rs.225-500 with retrospective effect fromJune 4, 1966
was illegal. In order to consider this contention, we nay
refer to the provisions of sub-sections (1), (2) and (6) of
section 82 of the Act which provide as follows:

"82. Provisions relating to other Services.

(1) Every person who immedi ately before the appointed
day is serving in connection with the affairs of the
existing State of Punjab shall, on and from that day,
provisionally continue to serve in connection wth the
affairs of the State of Punjab unless he is required, by
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general or special order of the Central Governnent, to serve
provisionally in connection with the affairs of any other
successor State.

(2) As soon as may be after the appointed day, the
Central Governnent shall, by general or special order,
determ ne the successor State to which every person refer-
red to in sub-section (1) shall be finally allotted for
service and the date with effect from which such all otnment
shal | take effect or be deemed to have taken effect.

(3) to (B) e

(6) Nothing in this section shall he deemed to affect on
or after the appointed day the operation of the provisions
of Chapter 1 of Part KIV of the constitution in relation to
the determination of the conditions of service of persons
serving in connection with the affairs of the Union of any
State:

Provided that ~ the condition of service applicable
i medi ately before the appointed day to the case of any
person referred to in sub-section (1) of sub-section (2)
shal |l not' he varied to his di sadvant age except with the
previ ous approval of the Central Governnent.

Under the proviso to sub-section (6), the conditions of
service applicable imedi ately before the appointed day to
the case of any persons referred to in sub-section (1) or
sub-section (2) shall not be varied to his disadvantage

PG NO 1022
except with the previous approval of the Central Governnent.
Under sub-section' (1) and sub-section (2), the persons
referred to are those who i nmediately before the appointed
day were serving in connection with the affairs of the then
State of Punjab. In other words, the respondents Nos. 4 and
6 conme within the purview of sub-sections ( 1) and (2). In
view of proviso to sub-section (6)  of -section 32, the
conditions of service applicable immediately before the
appointed day to the respondents Nos. 4 and 5 could not be
varied to their disadvantage except wth the previous
approval of the Central Governnent. The said order, /'granting
profornma pronotion to the appellant to the post of 'Assi stant
Manager with effect from June 4, 1966, does not at all vary
the conditions of service of the respondents Nos. 4 and 5
applicable to themimediately before the appointed day.
There is, therefore, no question of taking the previous
approval of the Central Governnent as contenplated by
section 82(6) of the Act. Indeed, the said order was passed
inrectification of the mstake conmitted by the  Depart nent
of Tourism and/or the State Governnent —and for doing
substantial justice to the appellant.

We have al ready expressed our views as to the nature of
the seniority list and the manner in which it was prepared
in violation of the directions of the Central Governnent.
The High Court has not considered the directions- of the
Central CGovernnent as contained in the said letter 'of the
Joint Secretary dated February |4, 1967 and the ‘utter
violation of the sane by the Departnent and/or the State
Government in preparing the final selection Iist, as
i ndi cated above. The High court, as already stated, has
dism ssed the wit petition of the appellant principally on
the ground that the seniority list once finalised after
integrating the persons working in the Tourism Departnment
and those coming fromPunjab cannot be reopened to the
di sadvantage of the other persons wi thout considering that
the final seniority list was nade wi thout conplying with the
directions of the Central Government to the prejudice of the
appellant. In the circunmstances, the judgnment of the High
Court cannot be sustai ned.
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For the reasons aforesaid, the appeal is allowed. There
will, however, be no order as to costs. The inpugned order

dated April 28, 1982 and the judgnent of the Hi gh Court are
set aside. The nanme of the appellant shall be placed above
that of the respondents Nos. 4 and 5 (since deceased) in the
final seniority list.

The application of the interveners are al so di sposed of
accordi ngly.




