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ACT:

Industrial Disputes Act, 1947 (14 of 1947), s. 33(2)(b)-
Powers of Industrial Tribunal wunder ~section-Interference
with findings of donmestic enquiry justified when findings
are perverse-Tests of perversity-Hearsay evidence not |ega
evi dence even in donmestic enquiries.

HEADNOTE

The respondent was an enpl oyee of the appellant. After a
donmestic inquiry in respect of alleged m sconduct  he was
di sm ssed. As an industrial (dispute was pending an

application was nade to the |Industrial Tribunal ~“under s.
33(2)(b) of the Industrial Disputes Act, 1947. The tribuna
held that though the enquiry was fair, the findings of
the enquiry Oficer were perverse and therefore it did not

give its approval the order of dismssal. By special leave
the appellant cane to this Court, contending that since the
enquiry was held to be fair the Tribunal no jurisdiction

to interfere wth the findings of fact arrived-at by the
Enquiry O ficer.

HELD: (i) Earlier decisions of 'this Court make it clear
that when in Industrial Tribunal is asked to give its
approval to an order of dism ssal under s. 33(2)(b) of the
Act, it <can disregard the findings given y the Enquiry
Oficer only if the findings are perverse. The findings are
reverse when either they are not based on | egal evidence or
they are such as no reasonabl e person could have arrived at
on the basis of material before the donestic tribunal.  [739
G 740 C

Bangal ore Wolien, Cotton and Silk MIIls Conpany Ltd. wv.
Dasappa B) (Binny MIls Labour Union) & Os. [1960] 11
L.L.J. 39, Lard Krishna Textile MIIs v. Its Wrkmen,
[1961] 3 S.C.R 204, State Indhra Pradesh v.S. Sree Rama
Rao, [1964] 3 S.C.R 25, applied.

(ii) A donestic tribunal though not bound by the technica
rules rout evidence contained in the Indian Evidence Act
cannot ignore subsintive rules which would form part of
principles of natural justice. The principle that a fact
sought to be proved must be supported by statenents lade in
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the presence of the person agai nst whomthe enquiry is held
nd that statenents nmade behind the back of the person
charged are not be treated as substantive evidence, is one
of such basic principles which. donestic tribunal cannot
di sregard. The previous statement of a wtness not
substantive evidence unless affirned as truthful by the
witness when actually examined in the presence of the
wor kman charged. A finding by the donestic tribunal based
not on substantive evidence but on hearsay, is perverse,
because hearsay is not |egal evidence. [743 CE, 745

Khardah Co. Ltd. v. Their Workmen, [1964] 3 S.C.R 506,
State of ysore V.S.S. Mkapur, [1963] 2 S.C.R 943 and Ms.
Kesoram Cotton ills Ltd. v. Gangadhar, [1964] 2 S.C.R 809,
relied on.

(iii) In the present case the findings of the Enqui ry
Oficer were held by the Industrial Tribunal to be perverse
as they were not sed on |legal evidence and were not
justified by the material before m [749 C E]

736

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: Civil Appeal No. 498 of 1966.

Appeal by special 'l eave fromthe order dated July 10, 1964

of the Industrial Tribunal Delhi in OP. No. 79 of 1962

Bi shan Narain, P.C. Bhartari, J.B.  Dadachanji and C. L.

Chopra, for the appellant.

H R Gokhale, Janardan Sharma-and T.R  Bhasin, for the

respondent .

The Judgrment of the Court was delivered by

Bhargava, J. The Central Bank of India Ltd., New Del hi has

flied this appeal, by special |eave, challenging an order of

the Industrial Tribunal, Delhi, refusingto accord approva

to an order of disnissal of the respondent, Prakash 'Chand

Jai n, under section 33(2)(b) of thelndustrial Disputes Act

(hereinafter referred to as "the Act"). A charge-sheet,

contai ning two charges was served on the respondent on 21st

July, 1961 in order to initiate formally an enquiry for the

purpose of taking disciplinary ,action-against him ~The two

charges flamed were as follows :--
"1. On 14-1-1960, a sum of —Rs. 30,400/- " was
paid to M. P.C. Jain by the Assistant Cashier
M. Nand Ki shore out of the cheque No. 43004
dated 14-1-60 drawn by Messrs Mol Chand Hari
Kishan for Rs. 63,000/-. Taking this noney
M. P.C Jain on the same day i.e.  14-1-1960
left for Muzaffarnagar in conpany of _sone
persons to retire the following bills ~ drawn
by Ms. Gupta Iron Industries :Naya / Bazar

LBC 3 drawn on Puran Chand ... Rs.
5,100/ -Naya Bazar LBC 5 drawn on Hrala
Shyam .. ... Rs. 4,950/ -

Thus it was within the know edge of Shri  P.C
Jain that the bills of Messrs GQupta Iron
I ndustries were drawn on bogus firns and that
those were retired by drawer’s representative
who acconpani es M. P. C Jain to
Muzaf f ar nagar . I nst ead of reporting, such
serious matters to higher authorities, M.
P.C. Jain clains that he had never visited
Muzaf f ar nagar .

2. M. P.C Jain encashed on 25-2:60 cheque
No. 400506 for Rs. 46,000/- from the United
Bank of India Ltd., Chandni Chowk and brought
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cash to Naya Bazar after 11.30 a.mi.e. after
the time for presenting of the cl earing
cheques at the State Bank of India. To cover
the mi sdeeds of M. Shiv Kumar Sharma the then
737
Sub- Agent of Naya Bazar Office, M. P.C. Jain
Treasurer’s representative stated in his
expl anation dated 16-2-1961 that cash was
received at the office at about 11 a.mi.e.
before the clearing tine.
The above acts of M. Jain were prejudicial to
the interests of the Bank as defined in’
par agraph 521-4(J) of the Sastry Award and
ampunt to gross msconduct. The inquiry wll
be held on 12-8-1961 at Chandni Chowk Branch
at 10.30 am by M. P.B. Tipnis, Chief
Agent, Agra."
Subsequently, an enquity was held by M. Tipnis, one of the
senior Officers of the Bank. ~The Enquiry Oficer, after
recordi ng evi dence tendered on behalf of the Bank as wel |
as the —evidence given by the respondent, recorded his
findings holding that both the charges were proved against
the respondent and,  basis, cane to the view that the
actions of the respondent were prejudicial to the interests
of the Bank and anpbunted to gross misconduct, so that he
proposed to award the punishnent of dismissal from the
Bank’s service. The respondent was given a week’s tine to
show cause agai nst ‘this proposed punishnment and, thereafter,
an order was made dismissing the respondent with effect from
18th July, 1962 and a nonth's wages were paid to him in
accordance with the provision contained ins. 33(2)(b) of
the Act. Since an industrial dispute was pendi ng before the

I ndustrial Tribunal, Del hi, an application under s.
33(2)(b) of the Act was nade requesting the Tribunal to
accord approval to this order of dismissal. The Tribunal

when dealing with this application, held that the enquiry,
whi ch had been held by the Enquiry Oficer, was fair and was
not vitiated by any irregularity or unfairness, but refused
to accord approval on the ground that the findings accorded
by the Enquiry Oficer were perverse and were not based on
evi dence inasmuch as nost of the findings were the result of
mere conjecture on behalf of the Enquiry O ficer. It is-this
order of the Tribunal that has been challenged in this

appeal
Learned counsel appearing for the appell ant- Bank urged that
the Tribunal, in refusing to accord approval -and in

di sregardi ng the findings recorded by 'the Enquiry Oficer

exceeded its jurisdiction conferred by s. 3 3(2) (b) of the
Act . It was further’ urged that, when the Tribunal ~ found
t hat . t he enquiry was fair, the Tribunal had no
jurisdiction to go into the questi on whether the findings of
fact recorded by the Enquiry O ficer were correct and  could
not sit in judgment over those findings like a Court of

Appeal . The Tribunal should have accepted those findings
and only exam ned whether a prima facie case was nade out
for ' according an approval. |If the Tribunal had proceeded
in accord-

738

ance with this principle, there. wuld have been no
justification for the Tribunal to refuse to approve the
order of dism ssal

The jurisdiction and functions of a Tribunal under s. 33(2)
(b) of the Act were 'explained by | this Court in Bangal ore
Wholien, Cotton and Silk MIls Conpany Ltd. v. Dasappa (B)
(Binny MIls Labour Union) and O hers(1), wher e it
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was

held :--
"The settled position in law therefore is that
perm ssion should be refused if the tribuna
is satisfied that the nanagenent’s action is
not bona fide or that the principles of
natural justice have been violated or that the
materials on the basis of which the nanagenent

cane to a certain conclusion could not
justify any reasonable person in coning to
such a concl usion. In most cases it wll

happen where the materials are such that no
reasonabl e  person could have come to the
concl usion as regards the worknman’s m sconduct
that the managenent has not acted bona fide.
A finding that the managenment has acted bona
fide will~ ordinarily not be reached if the
materi al's are such that a reasonable man coul d
not _have cone to the conclusion which the
managenent has reached. In every case,
therefore, it. would be proper for t he
tribunal to address itself to the question
after ascertaining that the principles of
natural justice have not. been vi ol at ed,
whet her ~“the materials on which the managenent
has reached a conclusion adverse to the
wor kman, a reasonabl e person could reach such
a conclusion."

The point was again considered by this Court in the case of

Lord Krishna Textile MIls v. 1ts Wrknmen(2) and it was held
“I'n view of the limted nature and extent of
the enquiry permssible under s. 33 (2)(b) al
that the authority can doin dealing with an
enpl oyer’ s application is to consider whether
a prima facie case for according approval is
made out by himor not. |[|f before disnissing
an enployee the enpl oyer has held ‘a proper
donestic enquiry and has proceeded to pass the
i mpugned order as a result —of the sai d
enquiry, all that the authority can do is to
enquire whether the conditions prescribed by
s. 33(2)(b) and the proviso are satisfied or
not. Do the standing orders justify the order
of disnmissal ? Has an enquiry been held as
required by the standing order ? Have the
wages for the nmonth been paid as required by
the proviso'?; and, has an application been
nmade as prescribed by the proviso ?"

(1) [1960] Il L.L.J. 39.
(2) [1961] 3 S.C.R 204.
739

The Court then proceeded to consi der whether the Tribunal in
that case had acted rightly, and noted that one had nerely
to read the order to be satisfied that the Tribunal had
exceeded its jurisdictionin attenpting to enquire if the
conclusions of fact recorded in the enquiry were justified
on the merits. The Tribunal did not hold that the enquiry
was defective or the requirements of natural justice had not
been satisfied in any manner. The Court then indicated that
the Tribunal had proceeded to exami ne the evidence, referred
to sone discrepancies in the statenments nade by w tnesses
and had come to the conclusion that the donmestic enquiry
shoul d not have recorded the conclusion that the charges had
been proved agai nst the worknmen in question. It was then
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held that, in nmaking these comrents agai nst the findings of
the enquiry, the Tribunal «clearly lost sight of t he
[imtations statutorily placed upon its power and authority
in holding the enquiry under s. 33(2)(b). The Court then
i ndi cated the principle applicable by saying:
"It is well known that the question about the
adequacy of evidence or its sufficiency or
sati sfactory character can be raised in a
court of facts and nay fall to be considered
by an appellate court which 'is. entitled to
consider facts; but these considerations are
irrelevant where the jurisdiction of the court
is limted as wunder s. 33(2)(b). It is
concei vable that even in holding an enquiry
under s 33(2)(b) if the aut hority is
satisfied that the finding recorded at the
donestic enquiry is perverse in the sense that
it~ is not justified by any |legal evidence
whatever, only in such a case it my be
entitled to consider whether approval should
be accorded to the enployer or not; but it is
essential ~to bear in nind the difference
between a finding which is not supported by
any legal ~ evidence and a finding which nmay
appear to be not supported by sufficient or
adequate or satisfactory evidence."
These decisions nmke it clear that, when  an Industria
Tribunal is asked 'to give its approval to an order of
di smssal under s. 33(2) (b) of the Act, it can disregard
the findings given by the Enquiry Oficer only if the
findings are perverse.  The test of perversity that is
indicated in these cases is that the findings may " not be
supported by any | egal evidence at all. This principle was
further affirnmed in a different context in State of Andhra
Pradesh V.S. Sree Rama Rao, (1), where this Court had to
consi der whether a H gh Court, in a proceeding for 'a wit
under Art. 226 of the Constitution, could interfere with the
findings recorded by departnmental authority ill disciplinary
proceedi ngs taken against a Governnent servant, ~ The Court
held :--
(1) [1964] 3 S.C R 25.
740
"But the departnental authorities are, if the
enquuiry is otherw se properly held, the sole
judges of facts and if there be some |ega
evi dence on which their findings can be based,
the adequacy or reliability of that evidence
is not a matter which can be permtted to be
canvassed bef ore the Hi gh Court in a
proceeding for a wit under Art, 226 of the
Constitution."
In this connection, reference was al so nade to sonme | cases
where this Court has held that a finding by a donmestic
tribunal like an Enquiry O ficer can be held to be perverse
in those cases also where the finding arrived at by the
donestic tribunal is one at which no reasonable person could
have arrived on the material before the tribunal. Thus,
there are tw cases where the findings of a domestic
tribunal like the Enquiry Oficer dealing with disciplinary
proceedi ngs against a workman can be interfered wth, and
these two are cases in. which the findings are not based on
| egal evidence! or are such as no reasonable person could
have arrived at on the basis of the nmaterial before the
Tribunal. In each of these cases, the findings are treated
as perverse. It is in the light of these principles that we
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have to see whether the Industrial Tribunal, Delhi, in the
present case, was justified in refusing to accord approva
to the order of disnissal which was passed on the basis of
the evidence recorded 'by the Enquiry Oficer, M. Tipnis.
We have already reproduced above the charges t hat wer e
franed agai nst the respondent and we proceed to exam ne how
far the Tribunal was correct in holding that the Enquiry
Oficer’s findings on these charges were wthout |ega
evi dence and were based nerely on conjecture. The first
charge consisted of the follow ng elenents :-

(i) that on 14-1-1960, a sumof 30,400 was

paid to the respondent by the Assi st ant

Cashi er Nand Ki shore out of the anobunt payabl e

on a cheque drawn by Ms. Mol Chand Hari

Ki shan for Rs. 63.000; '

(ii) that the respondent left the sane day

for Muzaf farnagar

(iii) that he left for Mizaffarnagar in

conpany of sone persons to retire the bills

drawmn by Ms. Qupta lron Industries;

(iv) that these bills of Ms. Gupta Iron

I ndustries had been drawn on bogus firnmns;

(v) that these bills were retired by the

drawer’s representative who acconpanied the

respondent to Muzaffarnagar;
741

(vi) that the respondent” failed to report

these 'serious matters to higher  authorities;

and
(vii) that the respondent, instead, wongly
cl ai med t hat he had never visited

Muzaf f ar nagar .

The Tribunal in its Oder has held that on all these
elements the findings recorded by the Enquiry Oficer were
perverse, because they were based on hearsay evidence and on
conj ecture. Learned counsel appearing for the Bank took us
through the entire evidence recorded by the Enquiry Oficer
in order to canvass his argunment that these  findings
recorded by the Enquiry O ficer were based on the nateria

before him We have found that, on two of ~these  points,
there was material before the Enquiry O ficer which could be
held to be | egal evidence and, consequently, we have to hold
that, on those two points, the Tribunal was incorrect in
recording its view that the findings of the Enquiry O ficer
were defective and could be disregarded by the Tribunal

These two are elements Nos. (ii) and (vii). The ~ finding
that the respondent left for Mizaffarnagar on 14-1-1960 was
based on the inferences drawn by the Enquiry Oficer  from
the records of the Branch of the Bank in. which the
respondent was working on that day. The facts found by the
Enquiry Oficer were that, in the cash recei pt book-of that
date, there were only four entries in the handwiting of the
respondent that he rmade no paynents on that day; ‘that,
though he was in charge of the entire cash departnment,  he
had no know edge that cash of Rs. 1 sac was brought fromthe
Chandni Chowk O fice of the Bank three tines during that
day; that the Godown Keeper had also verified severa

vernacul ar signatures when it was the respondent’s duty only
to verify them and that the cash account of that day was
closed by the Godown Keeper instead of the respondent who
shoul d have done so if he was in the Bank until the closure
of the work on that day. These circunstances were brought to
the notice of the Enquiry Oficer fromthe records of the
Bank by Managenent’s Wi tness, J.J. Daver. In our
opi nion, the Tribunal was incorrect in holding that the-
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Enquiry O ficer was acting on nere conjecture when, on the
basi s of these circunstances, he drew the inference that the
respondent had left his work in the Naya Bazar Branch of the
Bank on 14-1-1960 after working there for a short tine only.
Further, the Enquiry Oficer in his report mentioned that
three wtnesses, S CL. Chawa, Oficer Incharge of the
Muzaf farnagar Office of the Bank, Inder 'Sain Jain, Cashier
in the Mizaffarnagar O fice, and N hal chand Jain, who was a
Clerk in the Mizaffarnagar O fice, had stated that they had
seen the respondent at Mizaffarnagar O fice on 14-1-1960,
and relied on their evidence to hold that the respondent did
go to Muzaffarnagar on that day |eaving his work in the Naya
Bazar O fice of the Bank at Del hi. The Tribunal criticised
t he evi dence of these three witnesses and

742

cane to the view that the Enquiry O ficer was not justified
in believing these witnesses and in holding on the basis of
their evidence that the respondent was in Mizaffarnagar on
that day. It is clear that, in adopting this course, the
Tri bunal ' exceeded its powers. It was not for the Tribuna

to sit in judgnent over the view ‘taken by the Enquiry
Oficer about the value to be attached to the evidence of
these w tnesses, even though the Tribunal thought that
these w tnesses were unreliable because of circunstances
found by the Tribunal in their evidence. Wat the Tribuna

at this stage did was to interfere with the finding of fact
recorded by the Enquiry Oficer by nmaking a fresh assessnent
on the value to be attached to the -evidence of these
wi t nesses which was not the function of the Tribunal when
dealing with an application under s. 33 (2 )(b) of the Act.
In these two respects. we find that the Tribunal fell into
an error.

However, we find that, on the other ingredients of the first
charge, the Tribunal was justified in arriving at the
concl usion that the findings recorded by the Enquiry Cfficer
Were perverse. The Tribunal gave the reason that these
findi ngs were based on hearsay evidence. This view'taken by
the Tribunal appears to be fully justified. The first and
the third elenents of the charge relating to paynment of the
sum of Rs. 30.400 to the respondent by Nand Kishore, and of
the respondent |eaving for Mizaffarnagar in the company of
sone persons in order to retire the bills —drawmn by Ms.
Gupta Iron Industries, were sought to be proved before the
Enquiry Oficer by the evidence of the Internal Auditor, N
N. Vazifdar, but the latter could not .give any direct
evi dence. as he was not present at the tinme when noney was
paid to the resplendent or when the respondent  left for
Muzaf farnagar. He purported to prove these elenents of  the
charge by deposing that a statement was made to hi mby / Nand
Ki shore to the effect that Nand Ki shore had paid Rs.” 30, 400
to the respondent and that, thereafter, the respondent |eft
for Mizaffarnagar in the conmpany of two persons. The
Enquiry O ficer accepted this evidence of Vazifdar,  but,
ignored the. fact that Vazifdar’'s evidence was not direct
evidence in respect of the elenents of the charge sought to
be proved, and that Vazifdar was only trying to prove a
previ ous statenment of Nand Ki shore which, as rightly held by
the Tribunal, would anpbunt to hearsay evidence. Nand
Ki shore hinself was al so exam ned as a witness, but, in his
evi dence, which was admi ssible as substantive evidence, he
made no statenent that this sumof Rs. 30,400 was paid by
him to the respondent or that the respondent |left for
Muzaf farnagar in the' conpany of some persons to retire the
bills drawmn by Ms. CGupta Iron Industries. In fact. Nand
Ki shore even went further and denied that he had made any
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statenment to Vazifdar as stated by Vazifdar. The Enquiry
Oficer was, of course, entitled to formhis own opinion and
743
to believe Vazifdar in preference to Nand Ki shore; but, on
this basis, the only finding that the domestic tribuna
could record was that Nand Kishore's statement given before
hi mwas incorrect and that Nand Ki shore had nade statenents
to Vazifdar as deposed by Vazifdar. Those statenents nade
by Nand Kishore to Vazifdar could not, however, becone
substantive evidence to prove the correctness of these
elements forming part of the charge. It is in this
connection that inportance attaches to the views expressed
by this Court in the cases cited above, where it was pointed
out that a finding of a donmestic tribunal may be perverse if
it is not supported by any legal evidence. It is true that,
in numerous cases, it has been held that donmestic tribunals,
like an Enquiry Oficer, are not bound by the technica
rul es about evidence contained in the Indian Evidence Act;
but it has nowhere been laid down that even substantive
rul es, which would formpart of  principles of natura
justice, also can be ignored by the donestic tribunals. The
principle that a fact sought to be proved nust be supported
by statements made in the presence of the person against
whom the enquiry is held-and that statements nade behind the
back of the person charged are not to be treated as
substantive evidence, is one of the basic principles which
cannot be ignored on the nere ground that domestic tribunals
are not bound by the technical rules of procedure contained
in the Evidence Act. |In fact, learned counsel for the
appel | ant Bank was unable to point out any case at all where
it my have been held by this Court or by any -other Court
that a donmestic tribunal will be justified inrecording its
findings on the basis of hearsay evidence wi thout having any
direct or circunstantial evidence in~ support of | those
findi ngs.
In the case of Khardah Co. Ltd. v. Their W rknmen(1l), this
aspect was noted by this Court as follows :-
"Normal |y, evidence on which the char ges
are sought to be proved nmust be led at such an
enquiry in the presence of the wor kman
hi nsel f. It is true that in the case of
departnental enquiries held against public
servants, this Court has observed in the State
of Msore Vv.S.S. Mkapur(2) that if t he
deposition of a witness has been recorded by
the’ enquiry officer in the absence of the
public servant and a copy thereof is given to
him and an opportunity is givento him to
cross-exam ne the witness after he affirnms in
a general way the truth of his statenent
already recorded, that would conforns the
requi rements of natural justice; but ‘as has
been enphasi sed by this Court in Ms. Kesoram
Cotton MIlls Ltd. v. Gangadhar(3) these
observati ons nust be applied
(1) [1964] 3 S.C. R 506 at pp. 512-13.
(2) [1963] 2 S.C R 943.
(3) [1964] 2 S.C. R 809.
744
with caution to enquiries held by donestic
tribunals against the industrial enployees.
In such enquiries, it is desirable that al
wi t nesses on whose testinony the managenent
relies in support of its charge against the
wor kman shoul d be examined in his presence.
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In

Recording evidence in the presence of the
wor kman concerned serves a very inportant
pur pose. The witness knows that he giving
evi dence against a particular individual who
is present before him and therefore, he is
cautious in making his statenent. Besi des,
when evidence is recorded in the presence of
the accused person, there is no room for
persuading the witness to nmake convenient
statenments, and it is always easier for an
accused person to cross-examne the witness if
his evidence is recorded in his presence.
Therefore, ~we would discourage the idea of
recordi ng statenents of w tnesses ex parte and
t hen producing the wi tnesses before the
enpl oyee concerned for cross-exam nation after
serving him wth such previously recorded
statenents, even t hough the Wi t nesses
concerned nmmke a general statenent on the
| atter occasion that their statenments already
recorded correctly represent what t hey
stated. "

the case of Ms. Kesoram Cotton MIIls Ltd. v. Gangadhar
and O hers(1)
hel d :

referred to in the quotati on above, it was

"Even /so, the purpose of° rules of natura
justice is to safeguard the position of the
person’ —against whom an inquiry is being
conducted so that he is able to nmeet the
charge laid against himproperly. Therefore,
the nature of the inquiry and the status of
the person against whomthe inquiry.is being
held will have sonme bearing on what should be
the mninmum requirenents of the rules of
natural justice. \Were, for example, |awers
are permtted before a tribunal holding an
inquiry and the party agai nst whomthe inquiry
is being held is represented by a | awer, it
nmay be possible to say that a nmere reading of
the mterial to be used.in the inquiry may
somet i nes be sufficient see New Prakash
Transport Co. v. New Suwarna Transport - Co.
(2)] but where in a donmestic inquiry “in an
industrial matter |lawers are not pernitted,
sonet hi ng nore than a nere readi ng of
statements to be wused wll —have to be
required in order to safeguard the interest
of the industrial worker. Further, we can take
judicial notice of the fact that many of  our
i ndustri al wor ker s are illiterate and
sonetines even the representatives of | abour
uni on may not

(1) [1964] 2 S.C.R 800. (2) [1957] S.C.R. 98.

745

be present to defend them |In such a case, to
read over a prepared statement in a few
mnutes and then ask the worknen to cross-

exam ne woul d make a nockery of the
opportunity that the rules of nat ura
justice require that the workmen should have
to defend thensel ves. It seems to us,

therefore, that when one is dealing wth
donestic inquiries in industrial matters, the
proper course for the managenent is to exam ne
the. wtnesses fromthe beginning to the end
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in the presence of the workman at the enquiry
itself. Oal exam nation always takes much
longer than a nmere reading of a prepared
statement of the same |length and bring hone
the evidence nore clearly to the per son
against whom the inquiry is being hel d.
General ly speaking, therefore, we shoul d
expect a donestic inquiry by the nanagenent to
be of tiffs kind."

Proceedi ng further, the Court held :--

"The mnimum that we shall expect wher e
wi tnesses are not examned from the very
beginning ‘at the inquiry in the presence of
the person charged, is that the person charged
shoul d be given a copy of the statenents nmade
by the w tnesses which are to be used at the

inquitry well in advance before the inquiry
begi ns and when we say that the. copy of the
statements shoul d be given well in advance, we

nean that it should be given at | east two days
before the inquiry is to begin. If this is not
done and yet t he Wi t nesses are not
exam ned-in-chief fully at the inquiry, we do
not think that it can be said that principles
of natural justice which provide that the
per son charged should “have an adequat e
opportunity of defending hinself are conplied
with' in the case of a domestic inquiry in an
i ndustrial matter.”
These views expressed by this Court, in ouropinion, bring
out what was neant when this Court held that  findings
recorded by an Enquiry Oficer nmust be supported by I|ega
evi dence. The evidence, as indicated in these cases, should
consist of statenents nmade in the presence of the ' workman

char ged. An exception was envisaged where the previous
statement could be wused after giving copies of t hat
statenent well in advance to the worknan charged, but wth

the further qualification that previous statenent nust be
affirmed as truthful in a general way when. the witness is
actually exam ned in the. presence of the workman.

Applying this principle to the present case, it is clear
that the previous statenment made by Nand Kishore to Vazifdar
could not be taken as substantive evidence against the
respondent, because
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Nand Ki shore did not affirmthe truth of that statenment when
he appeared as a witness and, on the other " hand, deni ed
having made that statement altogether. Even | though his

denial may be false, that fact would not convert’' his
previous statenent/into substantive evidence to prove the
charge agai nst the respondent when that statement was given
to Vazifdar in the absence of the respondent and its  truth
is not affirnmed "by himat the tine of his examnation by
the Enquiry Oficer. This statenent of Nand Kishore made
to Vazifdar being ignored, it is clear that no other
material was available to the Enquiry Oficer on the basis
of which he could have held that the sumof Rs. 30,400 was
paid to the respondent by Nand Kishore and that Nand
Ki shore, there.after left for Mizaffarnagar in the conpany
of some persons with that noney.

The fourth el enent of the charge was that the bills of Ms.
Gupta Iron Industries were drawn on bogus firns. W think
that the Tribunal is quite correct inits conment that the
Enquiry Oficer, in holding that the bills were drawn on
bogus firns, proceeded to do so wthout any evidence
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altogether. In fact, the Enquiry Oficer has not referred
to any material which was avail able to himbefore accepting
the allegation against the respondent that the bills had
been drawn. on bogus firms. Even in the course of his
submi ssions before wus, |learned counsel for the Bank was
unable to point out any evidence which would support this
part of the charge. The only evidence to which |earned
counsel could refer was the statenent of N hal Chand Jain
who said that intimations of the bills were sent to the
parties: nentioned in the bills by post, but were received
back wunserved. Those intimations were not produced before
the Enquiry Oficer and there is no nmention of the reason
why the postal authorities returned those intinations. The
nere return of the intimations could not possibly lead to
the inference that the parties, to whom they wer e

addressed, were bogus. It is quite likely that their
addresses there inconmplete, so that the postal authorities
wer e unabl e to trace them Clearly, in t hese

circunstances,” the finding onthis point recorded by the
Enquiry O ficer was wi thout any evidence or naterial

The same  remarks apply with regard to the element of the
charge to the effect that the bills were retired by the
drawer’s representative who acconpanied the respondent to
Muzaf farnagar.: 'The Enquiry O ficer again does not nention
any witness who may have stated that the bills were retired
by the drawer’s representative or that ~ representative had
accompani ed the respondent. The only evidence on this point,
to which our attention was ,drawn, was that of T.C Jain
who purported to prove a previous :statenment of Inder Sain
Jain made to him According to T.C
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Jain, Inder Sain Jain had cone to himand told him that
Prakash Chand Jain had cone with the representative of the
drawer to retire the bills, This evidence of T.C. Jain was
rightly not relied upon or referred to by the Enquiry
Oficer, because Inder Sain Jain, when he appeared as a
wi tness before him did not state, that he had made any such
statenents to T.C. Jain and, in his exam nation, he excluded
t he possibility of his having nmade that statenment.
According to Inder Sain Jain’s statement before the. Enquiry
Oficer, the respondent only accosted himonce and bid him
"Jai RamJi Ki". He had no other talk with-him He also.
stated that this happened about two hours after the bills
had been retired. Consequently, according to Inder Sain
Jain's statement before the Enquiry O ficer, the  respondent
was not present when the bills were retired and there was no
guestion of the respondent. acconpanying the drawer’ s
representative for retiring the bills. Inder Sain . Jain
also did not state that the bills were retired by the
representative of the drawer. Thus, on this point 'also,
there is no legal evidence on which a. finding could have
been recorded agai nst the resrpondent.

So far as the sixth elenent of the charge is concerned, that
becomes totally immterial when it 1is found that the
Enquiry Oficer’'s findings that the bills were drawn  on
bogus firnse and that they were retired by the drawer’s
representative acconpanyi ng the respondent are held to have
been given wi thout any |egal evidence. If the bills are not
proved to have been drawn on bogus firns and to have been
retired by the drawer’s representative with the aid of the
respondent, there was nothing that the respondent was
required to convey to higher authorities.

So far as the second charge is concerned, we find that,
simlarly, the principal findings given by the Enquiry
Oficer are not supported by any legal evidence. The
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subst ance of the charge was that the respondent encashed the
cheque for Rs. 46,000° fromthe United Bank of India Ltd.
and brought the cash after 11.30 a.m, but wongly stated
that he had brought the cash to the Naya Bazar O fice of
t he Central Bank before 11 a.m The significance of
the time we enphasi sed by the Enquiry Oficer
because, according to him 11 am was the clearing tine
of another cheque of Rs. 15,000 which had been nmarked as
"good for paynent" by the then Sub-Agent, Shiv. Kumar
Sharma and the respondent had to show that cash in respect
of the other cheque of Rs. 46,000 had been brought to the
Bank at Naya Bazar for deposit in the account of the Drawer
of that cheque of Rs. 15,000 so as to justify the
endorsenent nmde by the Sub-Agent that it was 'good for
paynment’. W exam ned the whole record and we are unable to
find any evidence at all in support of the fact accepted by
the Enquiry Oficer that the clearing tinme was 11 a.m On
the contrary, the only evi-
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dence on thi's point, which was that of Managenment’'s witness
J.J. Daver, was to the effect that the clearing tine was
11.30 a’.m |Ignoring tiffs evidence altogether, the Enquiry
Oficer proceeded to record his findings against t he
respondent on the basis that the clearing time was 11 a.m
without at all referring to any evidence in support of this
fact. The second significant point was as to the tine by
which the respondent brought the cashin respect of the
cheque of Rs. 46,000/- fromthe United Bank of India Ltd.,
Chandni Chowk, to his own Central Bank Branch in Naya Bazar
No one gave any’ direct evidence as to thetinme. when the
respondent brought the nobney. The Enquiry COficer has
proceeded to hold that the noney could not have been brought
before 11 a.m because there is an  endorsenment on that
cheque of Rs. 46’000/which, according to the Enqui ry
Oficer, shows that cheque was presented for encashment at
the United Bank of India Ltd., Chandni Chowk, at 11.15 a.m
Thi s endorsenent was also examined by us as it appeared
on the photo-stat copy of the cheque. The endor senent
consists of a nunber 37 beneath which as noted the tine
11.15 a.m wth a line drawmn between them From this
endorsenent alone, the Enquiry O ficer proceeded to infer
that this cheque was presented for encashnent at 11.15 a.m,
even though no evidence at all was given by anyone working
in the United Bank of India Ltd., Chandni Chowk, to prove
that this endorsenent of time of 11.15 a.m represented the

time of presentation of the cheque at that Bank. In fact
the Enquiry Oficer has not nade reference to any evidence
at all when holding that this cheque was presented for
paynent at 11 a.m at the counter of the United Bank of
I ndi a. Learned counsel for the Bank, however, referred us
to the evidence of J.J. Daver on this point. Darer in

this case was discharging a dual function as a witness and
as the prosecutor of the case against the respondent for the
Bank. In his evidence, Darer stated that this endorsenent
represented the tine when the token was issued to the person
encasing the cheque. Later, while prosecuting the case
agai nst the respondent on behalf of the Bank, Darer urged
before the Enquiry Oficer that this endorsement of 11.15
a.m represented the tinme of presentation of the cheque and
this was noted by the Enquiry Oficer in his proceedings.
Qoviously, the time of presentation of the cheque and the
time of issue of 'the token in respect of it would not be
identical. |In fact, there can be a | apse of an appreciable
interval between the two. In spite of this fact, the Enquiry
Oficer seens to have proceeded on the basis 'of what was
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urged before himby J.J. Darer while acting as prosecutor,
and what was stated in that capacity was not evidence at
all. The evidence given by Darer was different and that was
not relied upon by the Enquiry Oficer. On the face of it,
the proper evidence, by which it could have been proved that
the cheque was either presented at 11.15 a.m or that the
token in respect of it
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was issued at 11.15 a.m, could have been obtained if the
Bank had cared to exami ne the person in charge of encashing
the cheque at the United Bank of India, Chandni Chowk.
Daver was not present when the cheque was presented and he
has not explained on what basis he stated in his evidence
that this endorsenent represented the tinme when the token
was issued. It is clear that, era this charge also on the
two crucial points of thetine, viz., the clearing time of
the cheque of Rs. 15,000/- as well as the tinme when the
second / cheque of Rs. 46,000/- was presented for encashnent
at the United Bank of India Ltd., Chandni Chowk, the Enquiry
O ficer. 'has recorded findings wthout those findings being
supported by any | egal evidence.

In these circunstances, it is clear that the Tribunal was
fully justified in holding that the findings recorded by the
Enquiry O ficer on both the charges were perverse in the
sense of not being supported by any |egal evidence, of
course, wth the exception of the finding recorded to the
effect that on 14-1-1960 the respondent, after doing sone
work in the Naya 'Bazar Branch of  the Bank, left for
Muzaf f arrnagar and was seen in Mizaffarnagar on that day.
It was to this liraired extent that the first charge only
coul d have been held to have been proved before the Enquiry
O ficer against the respondent. On this limted proof and
on holding that the Enquiry Oficer’s findings were  correct
in respect of this part of the charge only, the Tribuna
woul d be fully justified in withholding its approval of
the order of dismssal which was passed by the Bank on the
basis that all the elenments of both the charges had been

proved. The order of the Tribunal refusing 'to  grant
approval was, therefore, not vitiated by any error and nust
be uphel d.

The appeal fails and is dism ssed with costs.
G C Appeal di sm ssed.




