http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 9

PETI TI ONER
THE COVWM SSI ONER OF | NCOVE TAX, LUCKNOW

Vs.

RESPONDENT:
U P. FOREST CORPORATI ON

DATE OF JUDGVENT: 02/ 03/ 1998

BENCH
B.N. KIRPAL, A P. MsIRA

ACT:

HEADNOTE

JUDGVENT:
THE 2ND DAY OF MARCH, 1998

Present:

Hon"blle M. Justice B.N. Kirpa

Hon' ble M. Justice A P. Msra
Ranbir Chandra, N. K  Aggarwal, B. Krishna Prasad, Advs. for
t he appel | ant
S.P. Gupta, Sr.Adv., Sunil Gupta, H K _-Puri, Advs. with him
for the Respondent

JUDGMENT
The foll owi ng Judgnment of the Court was delivered:

KI RPAL. J.

The question involved in these appeals is whether the
respondent is a local authority and, therefore, its incone
is exenmpt fromtax wunder Section. 10(20) of the Incone Tax
Act, 1961 (hereinafter referred to as ‘The Act”)

The U.P. Forest Corporation, the assessee herein, was
constituted by Notification issued under Section 3 of the
U P. Forest Corporation Act, 1974. This Corporation was
est abl i shed for better preservation, supervi si-on
devel opnent of forest and better exploitation of forest
produce within the state of Utar Pradesh. |t took over the
work which was fornerly done by the forest contractors and
its income was from the exploitation of forest produce and
sal es thereof.

These appeals relate to the assessnent year 1977-78,
1980-81 and 1984-85. During the course of assessnent
proceedi ngs, the respondent had clainmed its status to be
that of ‘local authority’ and, therefore, its incone was
liable to be exenpted fromlevy of tax by virtue of Section
10(20) of the Act. The assessing officer rejected the claim
and, in respect to the assessnent year 1977-78 and 1980-81
it taxed it in the status of "artificial jurisdictiona
person” and in respect to the year 1984-85, as a ‘conpany’.

The respondent then filed appeals in respect to the
year 1977-78, 1980-81 and the Conm ssioner of Incone Tax
(Appeal ), following in earlier decision of the Allahabad
High Court in Wit Petition No. 1568/1977 for the assessnent
year 1976-77, cane to the conclusion that the respondent was
a local authority and as such its income was exenpted from
tax. This order was chall enged in appeal before the Tribuna
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whi ch set aside the order of the Comm ssioner of |Income Tax
(Appeal s) on the ground that the respondent was not a |oca
authority in view of the decision of this Court in the case
of Union of India Vs. R C. Jain. 1981 (2) SCR 854.

Instead of following the procedure prescribed by the
Act by way of a reference under Section 256 of the |Incone
Tax Act, the respondent <chose to file three wit petitions
in the Allahabad H gh Court challenging the order of the
Tribunal in respect to the assessnent years 1977-78 and
1980-81 and order of the Assessing Authority for assessnent
year 1984-85 which had been nmade by it. These wit petitions
were entertai ned by the H gh Court which all owed the sane by
coming to the conclusion that the respondent was a |oca
authority and, therefore, its income was exenpt fromtax.
Before the Hgh Court, it was also contended by the
respondent t hat it~ was a  charitable Institution and,
therefore, its income was in any case, entitled to exenption
under Section 11(1) of the Act. This contention also found
favour with the H gh Court.

In. ‘these appeal s, by special |eave, apart from
contendi ng that the H gh Court ought not to have exercised
its jurisdiction wunder Article 226 of the Constitution, as
the respondent shoul d have availed of the alternative renedy
open to it under the Act, it has been submtted on behal f of
the appellant that the decision of the High Court on nerits
is clearly contrary to the lawlaid dowmn by this Court and
the respondent cannot be regarded - an -being a loca
authority. In support of this contention, strong reliance
was pl aced by the counsel for the appellant on the aforesaid
decisions in R C. Jain's (supra) as well as the decisions in
Val ji bhai Muljibhai Soneji & Anr. Vs. The State of ‘Bonbay
(now Gujarat) and others, 1964 (3) S.C.R 686 and Calcutta
State Transport Corporation Vs. Conmi ssioner of |Incone Tax,
219 L.T.R 515.

On behalf of the respondent, Shri S.P. Gupta. |earned
counsel submtted that the respondent Corporation had been
set up to discharge Governnental functions and it was a
| ocal authority within the neaning of that expression in
Section 3(31) of the General Causes Act. It was also
submtted that the Section 3(3) of the U P. Forest
Corporation Act provides that the Corporation shall for al
purposes be a local authority and further nore according to
Section 17, the fund of the Corporationis regarded as a
local fund. 1t was contended that the respondent sati sfied
the criterion of local authority as |laid down by this Curt
in RC Jain's case (supra) and, therefore, the decision of
the High Court calls no interference. On the question
whet her the Corporation exists and functions under a |ega
obligation for charitable purposes as defined by Section
2(15) of the Act and, therefore, it’'s incone exenpt under
Section 11(1)(a) of the Act reliance was placed on the
decision of this Court in Commi ssioner of Inconme Tax, Andhra
Pradesh, Hyderabad Vs. Andhra Pradesh State Road Transport
Cor por ati on, Hyderabad, 1986(1) SCR 570.

W will first consider the question as to whether the
respondent is entitled to exenpti on under Section 10(20) the
Act. The said sub-clause reads as under

"The incone of a local authority

which is chargeabl e under the head

"I ncome from house property"

"Capital Gains" or "lnconme from

ot her sources" or from a trade or

busi ness carried on by it which

accrues or arises from the supply

of a conmpdity or service not being
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water or electricity withinits own
jurisdictional area or from the
supply of water or electricity

within or out si de its own
jurisdictional area".
The expression ‘local authority’ is not defined in the

Income Tax Act Section 3(31) of the General C auses Act,
however, defines ‘local authority’ as under

" ‘Local authority’ shall nean a

muni ci pal commttee district

board, body of port Conmi ssioners

or other authority legally entitled

to, or entrusted by the Governnent

with, the control or managenent of

a nuni cipal or local fund."

This expression canme up for consideration in the
af oresaid cases of Valjibhai Miljibhai Soneji’s (supra),
R C Jain’s (‘supra) and Cal cutta State Transport
Corporation’s (supra). |In Valjibhai Miljibhai Soneji’s case
(supra); " a contention had been urged that the State
Transport Authority was a local authority, in the context of
proceedi ngs arising out of challenge to acquisition under
the Land AcquisitionAct. It had been contended that the
State Transport Corporation was not a |l ocal authority but a
Conpany and that the provisions of Part VII of the Land
Acqui sition Act not having been conplied with, the
acquisition was bad. Dealing wth this contention, it was
observed by this Court at page 696:

"The definitions given in t he

CGeneral O auses Act, 1897,  govern

all Central Acts and Regul ations

made after the commencenent of the

Act".

Wil e perusing the expression ‘local authority’, as
defined under Section 3(31) of the General O auses Act, it
was observed at page 697 that the funds of the Corporation
could not be regarded as local ( fund. Dealing wth the
contentiors that the Bonbay State Transport Act, 1950 itself
provided that the Corporation shall for all purposes be
deenmed to be local authority, it was observed that "No
doubt, that is so. But the definition contained in this Act
cannot override the definition contained in the Cenera
Clauses Act of 1897 which alone nust apply for construing
the expression occurring in a Central Act like the Land
Acqui sition Act wunless there is sonething repugnant in the
subj ect or context."

Applying the above principle in the present case, even
though Section 3(3) of the UP. Forest Corporation. Act
regards the Corporation as being the | ocal authority but for
the purposes of the Act, the neaning of expression 'loca
authority’ as contained in CGeneral C auses Act, which is the
Central Act, has to be seen. Merely because the U. P.. Forest
Corporation Act regards the respondent as a | ocal authority,
woul d not, in |law, nmake the respondent a |ocal authority for
the purposes of Section 10(20) of the Act. Wether the
respondent is a local authority or not has to be exam ned
without regard to the fact that Section 3(3) of the UP
Forest Corporation Act regards it as a local authority. The
test for det erm ni ng whet her a body is |local authority had
been laid down by this Court in RC Jain’s case (supra). In
the context of applicability of the Bonus Act, 1965, the
guesti on which arose there was whether the Del hi Devel opnent
Authority was a local authority. In constructing the neaning
of the expression ‘local authority’ as defined in Section
3(3) of the General dauses Act, it was observed by this
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Court at page 857-858 as foll ows:
"Let us, therefore, concentrate and
confine our attention and enquiry
to t he definition of ‘l oca
authority’ in Section 3(31) of the
CGeneral Clause Act. A proper and
careful scrutiny of the |anguage of
Section 3(31) suggests that an
authority in order to be socia
Aut hority, nust be of [like nature
and character as a Muni ci pa
Conmittee, District Board or Body
of Port Comm ssioners, possessing,
therefore, nmany, if not all, of the
di stinctive attributes and
characteristics  of a . Municipa
Conmittee, District~ Board,; or Body
of Por t Conmi ssi oner, but,
possessi ng one essential ~feature,
nanely, that it is legally entitled
to or _ _entrusted by the Governnent
with, the control and managenent of
a nmunicipal or local~ fund. What
then are the di'stinctive attributes
and characteristics, all or many of
whi ch a Muni ci pal Conmi ttee,
District Board or Body of Port
Conmi ssi oners 'shares with any other

| ocal aut hori ty? First t he
authorities mnust have separate
| egal exi stence as Cor por at e

bodi es. They must not be nere
Covernment al agencies but nust be
| egal |y i ndependent entitles. Next,
they nmust function in ~a defined
area and nust ordinarily, wholly or
partly, directly or indirectly, be
el ected by the inhabitants of the
area. ' Next they must enjoy a
certain degree of autonony, wth
freedomto decide for thenselves
guestions of policy affecting the
area admnistered by them The
aut ononmy may not be conplete and
the degree of the dependence may
vary consi derabl y but, an
appreci ate measure of the autonony
there nmust be. Next, they nust be
entrusted by Statute with such
Governnmental functions and duties
as are usual |y entrusted to
muni ci pal bodies, such as these
connected with providing anmenities
to the inhabitants of the locality,
i ke health and education services,
wat er and sewerage, town planing
and devel opnent, roads, markets,
transportation, soci al wel fare
services etc. etc. Broadly we nay
say that they may be entrusted with
the performance of civic duties and
functions which would otherw se be
Governmental duties and functions.
Finally, they nust have the power
to f unds f or t he of their
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activities and the fulfillnment of

their projects by levying taxes,

rates, charges, or fees. This may

be in addition to noneys provided

by CGovernnent or obt ai ned by

borrowing or otherwise. Wat is

essential is t hat control or

managenent of the fund nust vest in

the authority. " (enphasis added)

This Court then exam ned the provisions of the Delh
Devel opnent Act and cane to the conclusion that the said
Authority had the above nentioned attributes of |oca
authority as defined by Section 3(31) of the General C ause
Act .

The decision in RC Jain's Case (supra) was then
followed in Calcutta State Transport Corporation’s case
(supra) where the assesses had contended that it was a | oca
aut hority. \hile hol di ng t hat the definition of the
Corporation was not simlar to the definition of the Del hi
Devel opnent “Act, it was observed as foll ows:

W do not think that the said

decision is of any help to the

assesses herein. ~ The assesses is a

road transport corporation

constituted to render road

transport services in the State

Sections 18 & 19 of the Road

Transport Corporations Act which

set out the general duty and powers

of the Cor poration est abl i sh

clearly that the Corporation is

nmeant nmainly and only for the

purpose of providing an efficient,

adequate, econonical and properly

coor di nat ed system of r oad

transport services in the State or

part of it, as the case may be. It

has no el enent of popul ar

representation in its constitution

Its powers and functions bear. no

rel ation to t he power s and

functions of a municipal conmittee,

district board or body of port

comm ssioners. It is nore in the

nature of a trading organisation

Merely because it has a fund or for

that matter nerely because it is

constituted to provide a public

service and to enploy persons in

that connection, it cannot be said

that its functions are sinmlar to

those of municipal council district

boar d or body of port
conmi ssi oners. The assessee-
Corporation stands no conparison
with t he Del hi Devel opnent

Authority which has, inter alia,
power to prepare a Master Plan for
Del hi speci fyi ng t he zones
(zonalisation), specifying the use
to which each zone can be put to,
power to or der denolition of
bui | di ngs, where developrment has
been conmenced or conpleted in
contravention of the Master Plan
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zonal Pl an or the per m ssi on
declaration of devel opnent areas
and regul ation of developnent in

t hose ar eas and power to
gant/refuse pern ssion f or
devel opnent of |and. Contravention
of the Del hi Devel opnent
Aut hority’s orders is al so

puni shable with inprisonment and
fine on conviction as a crimna
Court. These are the indicia of
governmental power-the power to
affect persons and their rights
even where they do not choose to

deal with it, t he power of
conpul si on. A r oad transport
organi sation 1ike t he assessee

herein has ~no such power.  Unless

one chooses to deal wth it or

avail of its services- it cannot

affect him or his rights; in ‘its

sense, it is like “any other non-

statutory cor por ati on. In its

context, it is relevant to notice

that thought Section 45 of the Road

Transport Corporation Act confers

the power to nmake regul ations upon

the corporation, that power is

confined to "the adm nistration of

the affairs of the corporation”.

Sub-section (2) of Section 45,

which elucidates the said power

al so shows that the said poweris

confined to internal nmanagenent of

the corporation and the “service

conditions of its enployees only".

(enphasi s added)

Applying the ratio of the aforesaid decisions to the
facts of the present case, we find that it is not possible
to hold that the Corporation is a |ocal authority within the
nmeani ng of that expression contained in Section 3(31) of the
CGeneral O auses Act, 1857. In R C Jain"s case (supra), it
has been held that the ‘local authority’ nust have the
nature and character of a Minicipal Conmittee, District
Board, Body of Port Comm ssioners. W are unable to accept
the contention of Shri Gupta that in interpreting the scope
and extent of the expression ‘other authority’ in the
definition of ‘local authority’ in Section 3(31) of the
General O auses Act the principle of ejusdem generis is not
appl i cabl e because there is no distinct genus or category
running through the bodies uamed earlier. The Iloca
authorities which are specifically nentioned in Section
3(31) of the CGeneral C ause Act clearly can be regarded as
| ocal bodies which are interred to carry on sel f-government.
It is for this reason that this definition states that such
a authority nmust have control or managenent of a Minicipa
or local fund. Municipal Committee, District Board. Body of
Port Comm ssioner are entities which carry on governnent
affairs in local areas and they would give color to the
words ‘other authorities’ occurring in Section 3(31). To put
it differently. ‘other authority’ referred to in Section
3(31) must be simlar or akin to nunicipal committee,
di strict board or body a Port Conmi ssioners. In RC Jain's
case (supra), at least five attributes of characteristics of
an authority falling under Section 3(31) of the GCenera
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Clauses Act have been nentioned. At |least three of the five
attributes nmentioned in the passage quoted above fromR C

Jain's case (supra) are absent here. Firstly; the nenbers of
the respondent Corporation are not wholly or partly,
directly or indirectly, elected by the inhabitants of the
area. According to Section 4 of the U P. Forest Corporation
Act, the Corporation is consisted of a Chairman and ei ght
menbers. The chairman as well as the nmenbers are nom nated
by the State Governnment. Five nmenbers, so appointed, nust be
officers serving under the State Governnment and three non-
of ficials nmenbers appointed by the State Government nust be
bel onging to the category, who in the Government’s opinion

possess experience in matter relating to preservation and
devel opnent of forests. It is too tenuous to contend as was
sought to be done by Shri CGupta, that because the State
CGovernment is a denocratically elected body, therefore,
persons nom nated by the Governnent to be menbers of the
Corporation must- be regarded as being indirectly elected by
the inhabitants. This contention is clearly unacceptable.
The second essential attribute, whichis lacking in the

present case, is that the respondent do not have the
functions and duties which are usually entrusted to the
Muni ci pal bodies such as providing civil amenities to the
inhabitants of the locality 1like health, education, town

pl anni ng, markets, / transportation etc. Finally and which is
nost inportant, the respondent does not have the power to
rai se funds by levying taxes, rates, charge cor fees. The
expression ‘local ‘fund" occurring in Section 3(31) of the
CGeneral C auses Act would neanthe fund of ' a |ocal self-
government. In deciding whether Del hi Devel opnent Authority
was a |local authority, the Court had to examne as to
whether it’s said consisted of any funds flowed directly
fromany taxing power vested in the D.D.A It was observed
in RC Jain' s case (supra) at page 863 as follows:

“In the first place when it is said

that one of the attributes of a

local authority is the power to

rai se funds by the nmethod of

taxati on, taxation is to be

understood not in any fine  and

narrow sense as to include only

those compul sory exaction’s of

noney i nposed for public purpose

and requiring no consideration to

sustain it, but in a broad generic

sense as to also include fees

levied essentially for services

rendered. It is now well recognised

that there is no generic difference

between a tax and a fee; both are

conpul sory exaction of noney by

public authority. |In deciding the

guesti on whether an authority is a

| ocal authority, our concern is

only to find out whether the public

authority is authorised by statute

to nake a conpulsory exaction of

nmoney and not with the further

guesti on whet her the noney SO

exacted is to be wutilised for

specific or general purposes. In
t he second pl ace t he Del h
Devel opnent Aut hority is

constituted for the sol e purpose of
the planned devel opment of Del hi
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and no other purpose and there is a

nerger, as it were, of specific and

general purposes. The statutory
situation is such t hat t he

di stinction between tax and fee has

wi thered away. In the third place

we see no reason to hold that the

charge contenplated by See 37 is a

fee and not a tax". (enphasis

added)

In the case of respondent Corporation, the Act does not
enable it to levy any tax, cess or fee. It is the income
fromthe sale of the forest produce which goes to augnent
its funds. It has no power under the Act of conpulsory
exaction such as taxes, fees, rates or charges. Like any
conmerci al organisation it nmakes profit fromsale of forest
produce and it has been given the power to raise |oans.
VWer eas nuni ci pal or 1ocal funds are required to be spent
for providing civic anmenities,” there is no such obligation
on the respondent to do so. Merely because Section 17 of the
U P. Forest Corporation Act states that the fund of the
Corporation "shall be a local fund® would not nmeake it a
local fund as contenplated by Section 3(31) of the General
Cl auses Act.

In our opinion, therefore, the H gh Court was not
correct in comng to the conclusion that the respondent was
a ‘local authority’ and entitled to exenption under Section
10(20) of the Act.

Coming to the question whether the income of the
respondent is held for  charitabl e purposesand, therefore,
exenpt from tax by virtue of Section 11(1) of the Act, we
find no such contention was rai sed by the respondent before
the Incone-tax Authorities. In order to take advantage of
the provisions of Section 11 of the Act, a trust, or the
institution has to get itself registered. Wether the income
of the Institution can be regarded as being held for
charitabl e purposes and whether the institution is entitled
to registration wunder Section 12(A) of the Incone Tax Act

requires investigation of facts. In the absence of this
contention having been raised before the Incone Tax
Authorities, the H gh Court, in our —opinion, ought not to

have itself enbarked upon exam ning this issue for the first
time and then coming to a conclusion favorable to the
respondent. W do realise that the respondent did not raise
this contention before the Income Tax Authorities because it
had contended that is was liable to exenption being a |oca
authority. Perhaps a contention in the alternative ought to
have been raised, but this was not done. If the H gh Court
had wanted this issue to be decided, proper course would
have been to have reninded the case to the Tribunal 'or to
the Assessing Authority for a decision. This was perhaps not
done because the Hgh Court had already cone to the
conclusion, in our opinion wongly, that the respondent was
a local authority. Inasmuch as the respondent cannot, in-our
opi nion, be regarded as being a local authority, interest of
justice would dermand that the question as to whether its
income is table to be exenpied fromtax under Section 11(1)
of the Act should be investigated and exam ned by a proper
forum under the Act.

These proceedi ngs arise out of the wit petitions which
have been filed challenging the correctness of the decision
of the Tribunal in respect of the assessnment year 1977-78,
1980-81 and that of the Assessing Authority for the
assessment year 1984-85. In our opinion, the proper course
to adopt, while allow ng these appeals, would be to require
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the assessing authority to examne the question as to
whet her the respondent is entitled to the benefit under
Section 11(1) of the Act. Before concluding, we would like
to observe that the Hi gh Court ought not to have entertai ned
the wit petitions when adequate alternative remedy was
available to the respondent. Under peculiar facts and
circunstances of the present case and inasmuch as the
litigation between the parties has been going on for a
nunber of vyears, we do not think it will be appropriate to
dism ss there appeals on this ground all this late stage.
We, however, enphasis that petitioners should not nornmally
short circuit the procedure provided by the taxing statute
and seek the redress by filling a petition under Article 226
of the Constitution of India.

For the aforesaid reasons, these appeals are allowed
and the decision of “the High Court is set aside. Wile
hol ding that the respondent 1is not a |ocal authority whose
i ncome /is exenpted fromtax under Section 10(20) of the Act,
we, however, ~direct the assessing authority to consider the
claimof " the respondent that its incone is not liable to be
taxed in —viewof the provisions of Section 11(1)(A) of the
Act. This question should be decided by the assessing
authority within six nonths fromtoday and the liability of
the respondent to pay tax woul d be subject to the outcone of
that decision. There shall be no order as to costs.




