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PETI TI ONER
P.T.R EXPORTS (MADRAS) PVT LTD. & ORS

Vs.
RESPONDENT:
THE UNTON OF I NDI A & ORS
DATE OF JUDGVENT: 09/ 05/ 1996
BENCH

K. RAMASVWAMY, FAI ZAN UDDIN, G B. PATTANAI K

ACT:
HEADNOTE:
JUDGVENT:
ORDER
These special' |eave petitions arise fromthe judgnent

and order of the 'Division Bench of the Mdras Hi gh Court
dated March 7, 1996 nmade in wit petition Nos. 17490 and
batch and 147/96 and batch. The admitted facts are that the
petitioners are exporters of ~readymade garnents to divers
countries. The export and inport is-governed by Foreign
Trade Devel opment Regul ations Act, 1992. The CGovernnent of
India, Mnistry of Conmerce evolved 1992-93 Export and
I mport Policy declaring that the export policy to augnent
productivity, nodernization and -conpetitiveness  of the
Indian agriculture industry and service. For the year 1994-
95, export policy for the readynmade garnments was notified in
notification No.1 1-29-93 dated Septenber 4, 1993. The
policy classified allotment under “heads, namely (a) Past
Performance Entitlenent (for short;, "PPE );  and (b)
Manuf acturer Export Entitlenent (for short, "MEE ); and (c)
Non- quot a Exporters Entitlenent (for short, 'NQE). The
Uruguay round of negotiations of the GATT received fina
approval of t he negoti ati ons i ncorporating separate
agreements to diverse sectors including the Textile and
C ot hi ng sector. The latter is known as the Agreenment on
Textile and dothing (ATO). Ther eunder, the Governnent of
India committed to phase-out incentives or. quota by
Decenmber, 2004 and planned to introduce changes in /quota
also w.e.f. January 1, 2005. The goal thereby sought to be
achieved is that an exporter, whether in India or abroad,
woul d export garnents to any other part of the world wthout
any quota restrictions for providing right environnent for
textile and clothing exporters to be ready to achieve the

goal . Consequently, new export policy from ATC w.e.f.
January 1, 1996 was introduced w thdrawing the previous
policy referred to hereinbefore. it was initially notified

on Novenber 28, 1995 announcing total change in the garnent
guota policy, the allotnment for MEE and NQE system were
thereby totally w thdrawn under the new policy. The new
policy envisages only two net hods, nanely, (i) Past
Performance Entitlenment (PPE) 80% and (ii) First Cone,
First Serve (FCFS) 20% The petitioners have challenged
this change in the policy in the H gh Court on three grounds
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one of which 1is prom ssory estoppel on legitimte
expect ati on. The Hgh Court in the inpugned judgnent
negatived all the three contentions, Thus, these specia
| eave petitions.

Shri Vai dyanat han, | earned counsel, contended that the

CGovernment had promised to grant MEE and NQE quotas for
those who upto date their quality of products by purchasing
new machines after expiry of 5 years life span or given
prom se that all those who performed their applications MEE
were entitled to NQE quota and that, therefore, the
respondents are estopped to recile fromthe prom se nmade to
them They cannot act in a way detrinental to their
legitimate expectations. e find no force in the
contention. It is seen that the change in the policy is as
aresult of GAAT agreement with all contracting countries.
The quota system was available to export garnments and
clothing to European countries; viz., U S. A Canada, Norway
etc. The Governnent took the policy that with a view to neet
nore conpetitive quality in the foreign markets introduced
FCFS system giving 20% of the export. PPE was provided with
80% of the export. The ~new dynami'sm in the policy would
make the trade nore conpetitive and it will be in the best
interest of the country and to boost in export potentiality
and foreign exchange, on account thereof MEE and NQE quot as
were elimnated and large allocation was issued to PPE
systemand rest of 20%was narked for FCFS quotas were
elimnated and |arge al l ocation was issued to PPE system
and rest of 20% was marked for FCES system It was al so
poi nted that the Government encountered that MEE system was
beset with floods of false declarations of the productive
capacity by unscrupul ous traders nmasqueradi ng as exporters.
Though action was being taken agai nst persons who comitted
fraud but it becane difficult to stop msutilisation of the
schene conpletely. Consequently, MEE system was elim nated.
Though i ncentives were provi ded under NQE system the growth
of non-quota exports was not conmensurate with the quantum
of quota allocated to the schene to encourage such exports.
The idea of permitting quotas obtained as incentives to be
sold at premumis to cross-subsidy the non-quota export and
thus to lower the actual selling price of the item as an

i ndirect subsidisation to the NQE exporters. But the
foreign buyers indirectly are constrained to bear the
subsi dy. Wth potential devel opnment of the devel oped and
devel oping countries in the international garnment -and
cl othing market, the foreign buyers preferred ot her
countries, instead of purchasing fromthe Indian exporters
to bear the indirect subsidy. Resul tantly, ~export of

clothing has severely suffered at the 1994 end onwards. The
Government, therefore, took policy to abolish NQE system so
that the genuine quota exporters could do business so/as to
stop the nalady and to preserve PPE and FCFS system

In the light of the above policy question energes
whet her the Governnent is bound by the previous policy or
whether it can revise its policy in view of the changed
potential foreign markets and the need for earning foreign
exchange? It is true that in a given set of facts, the
Covernment may in the appropriate case be bound by the
doctrine of promissory estoppel evolved in Union of India

Vs. | ndo- Afghan Agencies [(1968) 2 SCR 366]. But the
guestion revol ves upon the validity of the wi thdrawal of the
previous policy and introduction of the new policy. The

doctrine of legitimte expectations again requires to be
angul ated thus: whether it was revised by a policy in the
public interest or the decision is based upon any abuse of
the power? The power to lay policy by executive decision or
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by | egislation includes power to withdraw the sane unless in
the former case, it is by malafide exercise of power or the
deci sion or action taken is in abuse of power. The doctrine
of legitimte expectation plays no role when the appropriate
authority is enpowered to take a decision by an executive
policy or wunder law. The Court |eaves the authority to
decide its full range of choice wthin the executive or
| egi sl ative power. In matters of economic policy, it is a
settled law that the Court gives the large |leeway to the
executive and the legislature. Ganting |icences for inport
or export is by executive or legislative policy. Governnent
woul d take diverse factors for forrmulating the policy for
import or export of the goods granting relatively greater
priorities to various itens in the overall |arger interest
of the econony of the country. It is, therefore, by exercise
of the power given to the executive or as the case may be,
the legislature isat liberty to evolve such policies.

An applicant has no vested right to have export or
inmport licences interns of the policies in force at the

date of = ‘his making application. For obvious reasons,
granting of licences depends upon the policy prevailing on
the date of the grant~ of -the licence or pernit. The

authority concerned may bein a better position to have the
overall picture of diverse factors to grant permt or refuse
to grant permssion “to import or export goods. The
decision, therefore, /would be taken from diverse econonic
perspectives which the executive isin a better inforned
position unless, as we have stated earlier, the refusal is
mala fide or is an abuse of the power in which event it is
for the applicant to plead and prove to the satisfaction of
the Court that the refusal was vitiated by the above
factors.

It would, therefore, be clear that -grant of  |icence
depends upon the policy prevailing as on the date of the
grant of the licence. The Court, therefore, would not bind
the Government with a policy whichwas existing on the date
of application as per previous policy. A prior decision
woul d not bind the Governnment for all times to come.' When
the Government are satisfied that change in the policy was
necessary in the public interest, it wouldbe entitled to
revise the policy and |ay down new policy. The Court,
therefore, would prefer to allow free play to the Governnent
to evolve fiscal policy in the public interest andto act
upon the sane. Equal ly, the Governnent is left free to
determne priorities in the matters of- allocations or
allotments or wutilisation of its finances in the public

i nterest. It is equally entitled, therefore, to issue or
wi thdraw or nodify the export or inport policy in accordance
with the schene evol ved. We, therefore, hold that ' the

petitioners have no vested or accrued right for the issuance
of permits on the MEE or NQE, nor the Governnent-is bound
by its previous policy. 1t would be open to the Governnent
to evolve the new schenes and the petitioners would get
their legitimate expectations acconplished in accordance
with either of the two schenes subject to their satisfying
the conditions required in the schene. The High Court,
therefore, was right in its conclusion that the Governnent
are not barred by the promises or legitimte expectations
fromevol ving new policy in the inmpugned notification.
The special |eave petitions are accordingly di sm ssed.




