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ACT:

Departnmental Enquiry--Charge-sheeted officer desiring to
produce oral evidence--Refusal to record such evidence on
the ground that the case against the officer rested on
documents al one--Such refusal whether amounts to denial of
reasonabl e opportunity--Givil Services (Chassification
Control & Appeal) Rules r. 55-- Constitution of India, Art.
311(2).

HEADNOTE

The appellant who was in the service of a State
CGover nient asked for long |eave which was refused.
Subsequently he asked for ten days’ |eave whi ch was granted.
On the expiry of the |eave period he did not join' duty on
the ground that he was seriously ill. The Government refused
to accept the plea and instituted a departnental inquiry
agai nst him The respondent wanted to produce oral evidence
in support of his plea including the evidence of doctors who
treated him but the enquiry officer refused to record ora
evidence on the ground that the case agai nst the —appellant
rested on docunents al one and therefore no oral evidence was
necessary. On the report of the enquiry’ officer the State
CGover nirent ordered the conpulsory retirenent of t he
respondent. The latter filed a suit in which  he clainmed
inter alia that the constitutional provision in Art. 311 had
been contravened. The trial judge held against himbut the
H gh Court decided in his favour. The State Governnent
appeal ed to the Suprenme Court with certificate.

The narrow question to which the Curt had to address
itself was whether it was obligatory on the enquiry officer
to give a reasonable opportunity to the respondent to I|ead
oral evidence and exani ne his doctors.

HELD: (i) The Gvil Services (CassifiCation, Contro
and Appeal) Rules provide inr. 55 that if the charge-
sheeted Officer so desires or if the authority concerned so
directs an oral enquiry shall be held. This provision is
mandatory and is based on considerations of natural justice
and fair play. Therefore when the respondent expressed his
desire to the enquiry officer that he wanted to |ead
evidence in support of his plea, it was obligatory on the
enquiry officer to have fixed a date for recordi ng such ora
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evidence and give due intimation to the respondent in that
behal f. [143 D F]

(ii) Though an enquiry officer would be justified in
conducting the enquiry in such a way that its proceedings
are not allowed to be unduly or deliberately prolonged, it
would be inpossible to accept the argunment that iif the
charge-sheeted officer wants to lead oral evidence the
enquiry officer can say that having regard to the charges
against the officer he would not hold any oral enquiry [143

H

(iii) In the present case the wtnesses whom the
respondent wanted to exam ne woul d undoubtedly have given
rel evant evidence. He wanted to exanmine his doctors but the
enquiry officer failed to give himan opportunity to do so.
That introduced a fatal infirmty in the whole enquiry as
the respondent had not been given a reasonable opportunity
to de.fend hinself within the meeting of Art. 311 (2).

The  appeal of the State Government had therefore to be
di smssed. [144 A, (]
136

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1040/63.

C. K. Daphtary, Attorney CGeneral, MS. K Sastri and R H
Dhebar, for the appellant.
C.B. Agarwal a and A G Ratnaparkhi, for the respondent.
The Judgrment of the Court was delivered by--
Gaj endr agadkar, C.J. The short question of |aw which arises
in this appeal is whether the appellant, the State of Bonbay
(now Maharashtra), shows that its predecessor State of
Madhya Pradesh (hereinafter called the Government) had given
a reasonable opportunity to. the respondent, Narul ' Latif
Khan, to defend hinself before it passed the final order on
June 6, 1952 conpulsorily retiring himunder Article 353 of
the Cvil Service Regulations. By this order, the respondent
was conpulsorily retired and in relaxation of Art. 353,
t he CGovernment was pleased to allowthe respondent to
draw a conpassionate allowance equal to the —pension which
woul d have been adm ssible to himhad he been invalidated.

Thi s order was chal |l enged by the respondent by filing a
suit in the Court of the first Additional District Judge at
Nagpur. In his plaint, the respondent alleged that the
i mpugned order whereby he was conpul sorily retired, was
invalid and he claimed a declaration that it was ultra vires
and inoperative. He al so asked for a declaration that he was
entitled to be restored to the post which he held on July 6,
1950, and that he should be given all pay, allowances.
increnents and pronotions to which he would have been
entitled if he had been permitted to continue in service. In
the result, the respondent asked for a decree for Rs. 62,237
with interest at 6 per cent per annumfromthe date of the
suit till realisation

This claim was resisted by the appellant on severa
grounds. The principal ground on which the appel | ant
chal | enged the respondent’s claim however, was that he had
been given a reasonable opportunity to defend hinself, and
so, the inpugned order was perfectly valid, and |Iegal
Several other pleas were also raised by the appellant. On
these pleas, the learned trial Judge framed appropriate
i ssues. The issue with which we are concerned in the present
appeal, however, centered round the question as to whether
the Constitutional provision prescribed by Art. 311
af fording protection to the respondent had been contravened.
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The trial Judge nade a finding against the respondent on
this issue. He also recorded his findings on the other
issues with which we are not directly concerned in the
present appeal. In regard to the noney claimnmade by the
respondent, the learned trial Judge made a finding that in
case he was held entitled to such relief, a decree for Rs.
37,237 may have to be passed in his favour. In view of his
conclusion that the inpugned order was valid, no question
ar ose
137
for making such a decree in favour of the respondent. The
respondent’s suit, therefore, failed and was di sm ssed.

The respondent then took the matter in appeal before the
H gh Court of Judi cature at Bombay, Nagpur Bench. The Hi gh
Court has, in substance, ‘held that the constitutiona
provisions prescribed by Art. 311 have not been conplied
with by the appellant before it passed the inmpugned order
agai nst~ the respondent. It has found that the departnenta
enquiry which was held suffered fromthe serious infirmty
that the enquiry officer did not hold an oral enquiry and
did not -allow an opportunity to the respondent to | ead
hi s oral evidence. It has also held that the second
notice served by ~the _appellant on t he r espondent
calling upon himto show cause why the report made by the
enquiry officer should not be accepted and appropriate
puni shnment should not be inflicted on him  was defective,
and that also nmade the inpugned order invalid. The High
Court appears to have taken the view that the inpugned order
does not show that the appellant had taken into account the
expl anation offered by the respondent in response to the
second notice issued by the appellant. As a result of these
findings, the H gh Court has reversed the conclusion of the
trial Court on the main question and has  found that the
i mpugned order is invalid and inoperative. On that view, the
Hi gh Court considered the nmoney claim nade by t he
respondent, and it confirmed the finding of the trial Court
that the respondent would be entitled to a decree /for Rs.
37,237. In fact, the alternative finding recorded by the
trial Court in respect of the ampbunt to which the respondent
would be entitled in case he succeeded in challenging the
validity of the inpugned order, was not questioned before
the Hgh Court. 1In the result, the H gh Court allowed the
appeal and passed a noney decree for Rs. 37,237 in favour
of the respondent in terns of prayer (A) of paragraph
31 of the plaint. The appellant then applied for and
obtained a certificate fromthe H gh Court and it is wth
the said certificate that it has brought the present appea
before this Court. That is how the main question which falls
for our decision is whether the constitutional provision
prescribed by Art. 311 has been conplied wth by the
appel | ant before it passed the inmpugned order

At this stage, it may be relevant to refer to sone
material facts. The respondent was appointed as Extra
Assi stant Conmi ssioner in 1926 and since then he had been
hol ding various offices in the State service of the then
Madhya Pradesh Governnent. In 1950, he was hol di ng the post
of a Treasury O ficer at Nagpur. It appears that privilege
| eave for over a year was due to him and he had applied
for four nonths’ privilege leave. On June 12, 1950,
Government infornmed him that his request for |eave was
rejected and he was told that no further application for
| eave would be entertained in future. On July 7, 1950, the
respondent proceeded
138
on casual leave for two days, and on July 8, 1950 he renewed
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his application for four nonths' |eave on nmedical grounds.
This application was acconpanied by a certificate given by
Dr. Dange. Government, therefore, decided to constitute a
Medi cal Board for examning the respondent in or der
to .decide whet her | eave on nedical grounds should be
granted to him Accordingly, the respondent appeared before
a Special Medical Board on July 22, 1950. The Medical Board,
however, could not cone to a decision as to whether the
respondent should be granted | eave on nedical grounds for
four months. It recomended that the respondent should get
hi nsel f admtted in the Mwyo Hospital, Nagpur . f or
observation and investigation. In accordance with this
report, Governnent asked the respondent to get hinself
admtted in the Mayo Hospital in time, so that the Board
coul d exam ne himon August 8, 1950. The respondent refused
to, go to the Mayo Hospital and pressed that he should be
allowed to go to Calcutta to receive nedical treatnent from
experts. It appears that on July 26, 1950, the respondent
received 'a telegramfrom Raipur stating that his daughter
was dangerously ill there. He, therefore, nade another
application on the sane day requesting for ten days’' |eave
to enable himto go to Rai pur and see his ailing daughter.

On July 31, 1950, Government granted the respondent’s
request. Accordingly, the respondent went to Raipur. From
Rai pur he renewed his application for four nonths’ |eave on
Medi cal grounds and produced certificates fromDr. Bhal erao
and Dr. Kashyap. That led to a lengthy  correspondence
bet ween the respondent and the Government which shows that
CGovernment insisted on his appearing before the Medica

Board and the respondent was not prepared to go to. Nagpur
because he alleged that he was seriously ill and could not
undertake a journey to Nagpur. Utinmately, on Septenber 9,

1950, CGovernnent called upon the respondent to resunme his
duties within three days fromthe receipt of the said letter
failing which he was told that he would be suspended and a
departmental enquiry would be started against him On
Cctober 4, 1950, the respondent wote a lengthily reply
setting forth his contentions in detail. Since he  did not
resune his duties, Governnment decided to suspend him and
start a departmental enquiry against him M. S. N Mhta,

I.C.S., was accordingly appointed to hold the. enquiry. On
Novenber 29, 1950, M. Mehta wote to the respondent that
Government had directed himto conduct the departnenta

enquiry, and called upon the respondent to attend his office
on Decenber 7, 1950, at 11.00 a.m The respondent, however.

di d not appear before himand wote to M. Mhta that ow ng
to his illness, he was unable to appear before him He again
pl eaded that he was seriously ill.

On January 15, 1951, M. Mehta served the  respondent
with a charge-sheet. Three charges were franed agai nst/ him
The first charge was that he had deliberately di sobeyed the
orders of Governnment when he was asked to get hinself
admtted in the Mayo
139
Hospital for observation and investigation. The second
charge was that he had failed to report for duty even though
no |eave was sanctioned to himby Governnent and he was
specifically ordered by Government to report for duty. The
third charge was that he had persistently disobeyed the
orders of Governnment and he had thereby shown hinself unfit
to continue as a nenber of the State Civil Service. Mteria
allegations on which reliance was placed against t he
respondent in support of these charges were also specified
under the respective charges.

The respondent was, however, not prepared to appear
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bef ore M. Mehta and he rai sed sever al t echni ca
contentions. Utimately, he sent his witten statenent and
denied all the charges. H s case appears to have been that
he had not deliberately disobeyed any of the orders issued
by Government. In regard to his getting admitted in the Mayo

Hospital, he seens to have taken the plea that when he was
allowed to go on casual |eave to see his ailing daughter at
Raipur, it was clear that he could not have got hinself

adnmitted in the Mayo Hospital so as to enable the Medica
Board to exami ne himon August 8, 1950. In respect of the
charge that he had persistently refused to obey the orders
of CGovernnent, his case was that he was dangerously ill and
that he genui nely apprehended that if he undertook a journey
to resunme his duty, he m ght even coll apse. He requested the
enquiry officer to allow himto appear by a |l awer whom he
would instruct to cross-examne the w tnesses whom the
Government woul d exam ne agai nst him He also stated that he
want ed to give evidence of his own doctors who would depose
to his ailing condition at the relevant tine.

It appears that M. Mehta wanted to accombdate the
respondent as nmuch as he coul d and when he found that the
respondent was not appearing in person before him he in
fact fixed a date for hearing at Raipur on Septenber 21,
1951 where he happened to be canping. On that date, the
respondent appeared before M. Mehta and M. Mehta nmde a
note as to what transpired on that date. The note shows that
"the whol e case was discussed with the respondent. Hs plea
was that he should be allowed to appear through a counsel
but it was explained to himin-detail that as far as the

case can be seen from Government side at present, it does
not involve the taking up oral evidence. He agreed that he
would not press for this facility. He woul d, however, |ike

to give a detailed answer to the charge-sheet. 'He also
undert ook to appear in person- regularly in future”
Thereafter, M. Mehta required the respondent to file his
detailed witten statenent. and in fact, the respondent did
file his detailed witten statenent containing the pleas to
which we have already referred.. On Novenber 8. 1951, M.
Mehta wote to the respondent that he would be glad to hear
himin person in case he wished to make an oral statement on
Novermber 20, 1951, and when the respondent did not

140

appear on the said date, M. Mehta proceeded to exami ne the
docunentary evidence showing the failure of the respondent
to conply with the orders issued by Governnent and nmade his
report on Novenber 24, 1951. He found that the three charges
franed against the respondent were proved. In his report,
M. Mehta observed that "the conduct of the respondent. and
the language used by him from tinmne to tinme in his
comuni cations .discloses an attitude of di sobedience and
i nsubor di nati on which no Governnent can tolerate “from its
subordinate officers". W may incidentally observe that the
conment t hus made by M. Mhta in regard to t he
conmuni cati ons addressed by the respondent to himappears to
us to be fully justified but, in our opinion, this aspect of
the matter cannot have any material bearing on the question
with which we are concerned. The validity of the inpugned
order nust be judged objectively without considering the
impropriety of the |I|anguage used by the respondent or the
rel uctance shown by himto appear before M. Mehta.

In his report, M. Mhta has al so observed that when the
respondent nmet him he explained to himthat the case did
not involve recording of any oral evidence as it was based
on documents only. M. Mehta adds that according to the
i mpression he got at that tine, the respondent was satisfied
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that in the circunstances, the assistance of a counsel was
unnecessary. It is, however, plain fromthe several letters
witten by the respondent to M. Mehta that he was insisting
upon an oral enquiry and that he wanted to examine his
doctors to show that he was so ill at the relevant tine that
he coul d not have resunmed his duties. On March 2, 1951, the
respondent wote to M. Mehta stating, inter alia, that he
wished to put in the wtness-box a few high-ranking
CGovernment officers and the doctors whom he had consulted
about his illness. Earlier on January 20, 1951, he had
witten to M. Mhta requesting himto conduct an ora
enquiry as laid down in paragraph 8(iv) GB. GCircular 13.
Simlarly, on April 23, 1951, he again informed M. Mehta
that in his opinion the institution of the departnenta

enquiry after suspending himwas illegal and had caused him
grave injury, and he added that oral and docunentary
evi dence will be produced in defence.

It does appear ~that M. Mhta explained to the
r espondent that so far as Government was concerned, it

rested its case nerely on docunments and did not think it
necessary to —exam ne any w tnesses, and thereupon the
respondent agreed that he need not have the facility of the
assistance of a lawer. But it is clear from the remarks
made by M. Mehta in the order sheet on Septenmber 21, 1951

and the observations nmade by himin his report that the only
poi nt on which the respondent agreed with M. Mhta was that
he need not be allowed the assistance of the lawer in the
departrmental enquiry. W have carefully exam ned the record
in

141

this case and we see no justification for assuming that the
respondent at any tine gave up his demand  for an ora

enquiry in the sense that he shoul d be given permission to
cite his doctors in support of his pica that his failure to
resume his duties was due to his ill-health. The <charge
against him was that he had deliberately disobeyed the
Government orders, and it is conceivable that this charge
could have been net by the respondent by show ng that though
he disobeyed the orders, the disobedience was in no  sense
del i berate because his doctors had advised himto lie in
bed; and thus considered, his desire to lead nedical

evi dence cannot be treated as a nere subterfuge to prolong
the enquiry. It is true that the respondent did not give a
list of his witnesses; but he had named his doctors in his
comuni cations to M. Mhta, and in fact M. Mehta never
fixed any date for taking the evidence of the w tnesses whom
the respondent wanted to examine. If M. Mehta had told the
respondent that he woul d take the evidence of has witnesses
on a specified date and the respondent had failed to -appear
on the said date with his wi tnesses, it woul d have been an
entirely different matter. Therefore, the position-is that
M. Mehta did net hold an oral enquiry and did not give an
opportunity to the respondent to exam ne his w tnesses and
so, the question which arises for our decision is: does the
failure of M. Mehta to hold an oral enquiry anmpbunt to a
failure to give a reasonable opportunity to the respondent
within the meaning of Art. 311 ?

The requirenents of Art. 311(2) have been considered by
this Court on several occasions. At the relevant time, Art.
311(2) provided that no person to whom Art. 311 applies
shall be dismissed or renmoved or reduced in rank wuntil he
has been given a reasonable opportunity of showi ng cause
agai nst the action proposed to be taken in regard t9 him It
is comon ground that the inmpugned order of conpulsory
retirement attracts the provisions of Art. 311 (2). |If it
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appears that the relevant statutory rule regulating the
departnental enquiry which was hel d agai nst the respondent
nade it obligatory on the enquiry officer to hold an ora
enquiry if the respondent so demanded. then there would be
no doubt that the failure of the enquiry officer to hold
such an oral enquiry would introduce a serious infirmty in
the enquiry and would plainly anount to the failure of the
appel | ant to give a reasonable opportunity to t he
respondent. This position is not disputed by the |earned
Attorney-General and is indeed well-settled. So, the narrow
guestion to which we nust address ourselves is whether it
was obligatory on M. Mehta to hold, an oral enquiry and
gi ve d reasonabl e opportunity to the respondent to |ead ora
evidence and exanine his doctors. W will assume for the
purpose of this appeal that in a given case, Governnent
would be justified in placing its case against the charge-
sheeted officer only —on documents and may be under no
obligation to exam ne any w tnesses,

142

though we may incidentally Observe that even in such cases,
if the officer desires that the persons whose reports or
orders are being relied upon-against himshould be offered
for cross-exam nation, it may have to be considered whether
such an opportunity ought not to be given to the officer
but that aspect of the matter we will not consider in the
present appeal. Therefore, even if it is assumed that
CGovernment coul d di spense with the examination of witnesses
in support of the charges franed against the respondent,
does the relevant rule nake it obligatory on the Enquiry
Oficer to hold an oral enquiry and give the respondent a
chance to exami ne his witnesses or not?

This question falls to be considered on the construction
of rule 55 of the Civil Services (Classification, Contro
and Appeal) Rules. This rule reads thus:-

"Wt hout prejudice to the provisions
of the Public Servants Inquiries Act, 1850, no
order of dism ssal, ‘renmpval or reduction shal
be passed on a nenber of a service (other than
an order based on facts which haveled to the
conviction in a Crimnal Court or by a Court,
Martial) wunless he has been informed i'n
witing of the grounds on which it is proposed
to take action, and. has been afforded an
adequat e opportunity of defending hinself. The
grounds on which it is proposed to take action
shall be reduced to the formof a definite
charge or charges, which shall be communi cated
to the person charged together with a
statenent of the allegations on which  each
charge is based and of any other circunstances
whi ch it is pr oposed to t ake into
consideration in passing orders on the case.
He shall be required within a reasonable tine,
to put in awitten statenent of his defence
and to state whether he desires to be heard in

person. |f he so desires or if the authority
concerned so direct, an oral enquiry shall be
held. At that enquiry oral evidence shall be
heard as to such of the allegations as are not
admtted, and the person charged shall be

entitled to cross-examine the wtnesses, to
give evidence in person and to have such
witnesses called. as he may wish, provided
that the officer conducting the enquiry nay,
for special and sufficient reason to be
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recorded in witing. refuse to call a witness.
The proceedings shall contain a sufficient
record of the evidence and a statenment of the
findi ngs and the grounds thereof."
It appears that the Governnent of Madhya Pradesh had issued
a Circular explaining this Rule. The Circul ar contained Rule
8 which is relevant. It provides that "particular attention
is invited to the provisions regarding oral enquiry. |In case
the person charged desires that an oral enquiry should be
hel d, the authority holding the departnmental enquiry has no
option to refuse it". The High
143
Court seens to have based its conclusion substantially, if
not entirely, on this rule. W do not propose to adopt that
course. The rule may be no nore than a circular issued by
CGovernment and we do not propose to exam ne the question as
to whether it has the force of a statutory rule. CQur
deci sion woul d, therefore, be based on the construction of
Rul e 55 of the G vil Services Rules which admttedly applied
and which admttedly is a statutory rule.
The relevant clause in this Rule provides that the
of fi cer charge-sheeted shall be required within a reasonabl e
time to put in a witten statenent of his defence and to
state whether he desires to be heard in person. This clause
has been conplied with-mthe present proceedings. M. Mhta
gave notice to the respondent to appear before himin person
on the 20th Novenber, 1951 and the respondent did net appear
on that date. It is the next clause on which the decision of
the present appeal depends. This clause |lays down that if
he, that is to say the charge-sheeted officer, so
desires or if the authority concerned so directs;, —an ora
enquiry shall be held. In our opinion, it is plain that the.
requirenent that an oral enquiry shall be held if the
authority concerned so directs. or if ~the charge-sheeted
of ficer so desires is mandatory. Indeed. this requirement is

plainly based upon considerations of natural justice and
fairplay. 1f the charge-sheeted officer wants to lead his
own evidence in support of his plea, it 1is ‘obviously
essential that he should be given an opportunity to |ead
such evi dence. Therefore. we feel no hesi tati on in

hol ding .that once the respondent expressed his -desire to
M. Mehta that he wanted to | ead evidence in support of ~ his
plea that his all eged di sobedi ence of the Governnent orders
was not deliberate, it was obligatory on M. Mehta to have
fixed a date for recording such oral evidence and give due
intimation to the respondent in that behal f.

It is true that the oral enquiry which the enquiry
officer is bound to hold can well be regulated by himin his

di scretion. |If the charge-sheeted officer starts cross-
examining the departnental witnesses in an i rrelevant
nmanner, such cross-exam nation can be checked and
controlled. If the officer desires to examne wthesses

whose evidence mmy appear to the enquiry officer to be
thoroughly irrelevant, the enquiry officer may refuse to
exam ne such wtnesses; but in doing so, he will have to
record his special and sufficient reasons. In other words,
the right given to the charges heated officer to cross-
exam ne the departnmental w tnesses or exam ne his own
Wi t nesses can be legitimtely exam ned and controlled by the
enquiry officer; he would be justified in conducting the
enquiry in such a way that its proceedings are not allowed
to be unduly or deliberately prolonged. But, in our opinion
it would be i mpossible to accept the argunent that if
the charge-sheeted officer wants to | ead oral evidence, the
enquiry officer can say that having regard to the charges
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franed against the officer. he would not hold any ora
enquiry. In the present case, the w tnesse.
144
whom the respondent wanted-to exanine; would undoubtedly
have given rel evant evidence. |If the doctors who treated the
respondent had cone and told the enquiry officer that the
condition of the respondent was so bad that he could not
resume work, that undoubtedly woul d have been a rel evant and
material fact to consider in deciding whether the charges
franed against the respondent were proved. Even if we
di sapprove of the attitude adopted by the respondent in the
course of this enquiry and condemm him for using extravagant
wor ds and maki ng unreasonabl e contentions in his
conmuni cations to the enquiry officer, the fact stil
remai ns that he wanted to exam ne his doctors, and though he
intimated to M. Mhta that he desired to examine his
doctors, M. Mehta failed to give himan opportunity to do
so. That, in our opinion, introduces a fatal infirmty in
the whol e enquiry which neans that the respondent has not
been given a reasonabl e opportunity to defend hinself within
the neaning of Art. 311(2). On that view of the matter, it
i s unnecessary to consi der whether the Hi gh Court was right
in its other conclusions that the second notice served by
the appellant on the respondent was defective and that the
final order was al so defective inasnmuch as it did not appear
that the appellant had taken into account the representation
made by respondent.

It is not disputed by the | earned Attorney-General that
if we hold that the enquiry  conducted by M. Meht a
contravened the mandatory provision of r. 55, the decision
of the Hi gh Court coul d be sustained on -that ground
al one.
In the result. the appeal fails and is dism ssed with cost.

Appeal dism ssed.
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