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CASE NO. :
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PETI TI ONER
M S LAKSHM PRECI SI ON SCREWS LTD.

Vs.

RESPONDENT:
RAM BAHAGAT

DATE OF JUDGVENT: 13/ 08/ 2002

BENCH:
Uresh C. Banerjee & K G Bal akri shnan.

JUDGVENT:

Banerj ee, J.

Leave granted.

Rel yi ng upon the well-accepted and settled principles of |aw

as regards the normof interference with the order of inferior

Tri bunal s, the H gh Court negated the plea of the Appellant herein
that Certified Standing Order being a part of the conditions of
service, ought to be strictly interpreted and there is no scope of
reading into the same, sonme other element. It is in this score the
decision of this Court in Syed Yakoob (Syed Yakoob v. K S

Radhakri shnan & Ors. : AIR 1964 SC 477) ought to be noti ced.

This Court in Yakoob's decision stated:

" 7. The question about the limts of the
jurisdiction of High Courts in issuing a wit of
certiorari under Art. 226 has been frequently
considered by this Court and the true | ega

position in that behalf is no longer in doubt. A
wit of certiorari can be issued for correcting
errors of jurisdiction conmtted by inferior courts
or tribunals : these are cases where orders are
passed by inferior courts or tribunals wthout
jurisdiction, or is in excess of it, or as a result of
failure to exercise jurisdiction. A wit can
simlarly be issued where in exercise of
jurisdiction conferred on it, the Court or Tribuna
acts illegally or inproperly, as for instance, it
deci des a question without giving an opportunity

to be heard to the party affected by the order, or
where the procedure adopted in dealing with the

di spute is opposed to principles of natural justice.
There is, however, no doubt that the jurisdiction
to issue a wit of certiorari is a supervisory
jurisdiction and the Court exercising it is not
entitled to act as an appellate Court. Thi s
[imtation necessarily neans that findings of fact
reached by the inferior Court or Tribunal as result
of the appreciation of evidence cannot be
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reopened or questioned in wit proceedings. An
error of law which is apparent on the face of the
record can be corrected by a wit, but not an error
of fact, however grave it may appear to be. In
regard to a finding of fact recorded by the
Tribunal, a wit of certiorari can be issued if it is
shown that in recording the said finding, the

Tri bunal had erroneously refused to admt

admi ssi bl e and material evidence, or had
erroneously admtted i nadm ssi bl e evi dence

whi ch has influenced the inpugned finding.
Simlarly, if a finding of fact is based on no

evi dence, that woul d be regarded as an error of

| aw whi ch can be corrected by a wit of certiorari
In dealing with this category of cases, however,

we nust always bear in mind that a finding of fact
recorded by the Tribunal cannot-be challenged in
proceedings for a wit of certiorari on the ground
that the relevant and material evidence adduced
before the Tribunal was insufficient or inadequate
to sustain the inpugned finding. The adequacy

or sufficiency of evidence |led on a point and the
inference of fact to be drawn fromthe said finding
are within the exclusive jurisdiction of the

Tri bunal, and the sai d points cannot be agitated
before a wit Court. It is within these limts that
the jurisdiction conferred on the High Courts

under Art. 226 to issue a wit of certiorari can be
legitimately exercised."

The decision in Syed Yakoob (supra) stands considered in a

recent judgment of this Court in P.G 1. of Medical Education &

Research, Chandigarh v. Raj Kumar (2001 (2) SCC 54), wherein
this Court in paragraph 9 stated as bel ow :

"9, The Labour Court being the final court of
facts cane to a conclusion that paynent of 60%
wages woul d conmply with the requirenment of |aw

The finding of perversity or being erroneous or

not in accordance with | aw shall have to be
recorded with reasons in order to assail the
finding of the Tribunal or the Labour Court. It is
not for the High Court to go into the factua
aspects of the matter and there is an existing
[imtation on the H gh Court to that effect. In the
event, however the finding of fact is based on any
m sappreci ati on of evidence, that would be

deened to be an error of |aw which can be

corrected by a wit of certiorari. The lawis well
settled to the effect that finding of the Labour
Court cannot be challenged in a proceeding in a
wit of certiorari on the ground that the rel evant
and material evidence adduced before the Labour
Court was insufficient or inadequate though
however, perversity of the order woul d warrant

i ntervention of the High Court. The observation

as above, stands well settled since the decision of
this Court in Syed Yakoob Vs. K S

Radhakri shnan (AR 1964 SC 477)."

It is at this juncture the factual matrix of the matter ought to
be adverted : The facts reveal : The petitioner conpany engaged

Ram Bahagat, the respondent-workman as a Hel per on 8.12.1980.
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On 6.11.1989, he was pronoted as Operator. For the discharge of
his duties against the post of Operator, he was deputed to work in
the elector-plating unit of the factory. He continued to work till
12.10. 1990 and thereafter absented hinself wi thout any prior
information with effect from 13.10.1990. The Managenent

waited for sone days and eventual |y addressed a conmuni cati on
dated 17.10.1990 to the worknan informng himthat he had been
absenting hinself fromduty with effect from 13.10.1990, without
aut horised |l eave or notice, he was advised to report back on duty
within 48 hours of the receipt of the aforesaid letter and also to
tender his explanation for his absence. In the letter dated
17.10. 1990, he was warned that in case he failed to report for duty
within the specified time, it would be presunmed that he was no

| onger interested in serving the managenent and his nanme woul d

be struck off fromthe rolls of the conmpany under the Certified
Standi ng Orders of the Conpany. The respondent wor kman did

not conply with the condition stipulated in the letter dated
17.10.1990. He was informed through registered post, vide letter
dated 25.10.1990, that his name had been renpved fromthe nuster
roll's of the conpany. A perusal of the aforesaid | etter shows that
the aforesaid action had been taken under C ause 9(f) (ii) of the
Certified Standing Orders of the Conpany, in view of the fact that
the respondent -workman had renmai ned absent fromduty for a

peri od of 10 days conti nuously. Clause 9(f)(ii) of the Certified
St andi ng Orders of 'the Conpany is being reproduced hereunder : -

"9(f) Any wor kman who,
XXX XXX XXX

(ii) absents hinsel f for ten consecutive working days
wi t hout | eave shall be deemed to have left the firnis
service without notice, thereby termnating his
service."

The respondent-workman is stated to have refused to receive

the regi stered communi cati on dated 25.10.1990. He, however,
addressed a letter dated 30.1.1991 requesting the managenent to

take hi m back on duty. In the aforesaid letter, he inforned the
managenent that he had been unwell during the period of his

absence. In this behalf, he also enclosed his nedical certificate as
also a fitness certificate. In the letter dated 30.1.1991 he nade a
reference of the earlier letter dated 24.10. 1990 sent by himto the
managenent, requesting for |eave on nedical grounds. On the

sane date i.e. 30.1.1991, he was inforned that he had renained
absent fromduty without getting sanctioned |eave and wi thout any
notice to the managenent, and that his name had been struck off
fromthe rolls of the conpany under the Certified Standing O ders

of the Conpany, vide letter dated 25.10.1990. Accor di ngly, the
request of the respondent-workman for being taken back on duty

was decl i ned.

Having failed to persuade the nmanagenent to take hi m back
into service, the respondent-workman served a demand notice
dat ed 29. 3.1991. On failure of conciliation proceedings, the State
CGovernment rmade a reference of the dispute raised by the
respondent -workman to the Presiding Oficer, Labour Court,
Roht ak (hereinafter referred to as the 'Labour Court’).

On the basis of the evidence produced by the respondent -
wor kman, the Labour Court concluded that al nost the whol e
peri od of alleged absence of the respondent-worknman was proved
to be on account of his illness and the respondent-workman’s
absence fromduty was not intentional. Having arrived at the
af oresai d concl usi on, the Labour Court considered the validity of
the order of the managerment on the basis of clause 9(f)(ii) of the
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Certified Standing Orders of the Conpany and held that the action
of the nanagenment in terminating the services of the respondent-
wor kman was not justified and thus ordered his reinstatement with
continuity in service along with 67% back wages and bei ng
aggrieved by the award of the Labour Court dated 1.2.1999, the
management approached the Hi gh Court through a wit petition

under Article 226 of the Constitution

Significantly, the High Court did not, however, in the matter

under consideration find any m sreading or nis-appreciation of
evidence resulting into perversity as regards the order of the

Tri bunal and thus concurred upon the conclusion of the Tribuna

The issue thus raised - Can it be said to be within the jurisdiction
of this Court under Article 136 of the Constitution to intervene or
interfere with an appraisal of evidence on record ?

A further _question also in consequence thereof arises
that in the event "the Hgh Court records a finding in terns
of the order of the Tribunal and in the event of a party
bei ng ~aggrieved, would there ‘be an inevitable refusal of this
Court to entertain Can it be said to be the true purport of our
justice delivery system? |t is again answered in the negative by
reason of -the fact that inthe event of there being a msreading of
[ aw or applicability of 1aw wongly, the intervention cannot but be
said to be the correct approach to the matter.

Let us, therefore, analyse as to whether this particular

Standing Order in fact warrant a concl usion w thout anything
further on record or to put it differently - does it survive on its own
and that being a part of the contract of enploynment ought to
govern the situation.as is covered inthe contextual facts. This
Court in DK Yadav's case [D.K Yadav v. J.MA ' Industries Ltd.
(1993 (3) SCC 259)] strictly speaking did not answer the sane in a
cat egorical fashion though undoubtedly read into Certified
Standi ng Order conpliance with the doctrine of natural justice as
al so the principles underlying in Article 14 of the Constitution.
The observations in Yadav (supra) seens to be rather apposite on
this score. As such the same is set out hereinbel ow

"8. The cardi nal point that has to be borne in
mnd, in every case, is whether the person
concerned shoul d have a reasonabl e opportunity

of presenting his case and the authority should act
fairly, justly, reasonably and inpartially. It is not
so much to act judicially but is to act fairly,
nanely, the procedure adopted rmust be just, fair
and reasonable in the particular circunstances of
the case. |In other words application of the
principles of natural justice that no man should be
condemed unheard intends to prevent the

authority fromacting arbitrarily affecting the
rights of the concerned person

9. It is a fundanental rule of [law that no
deci sion nust be taken which will affect the right
of any person without first being informed of the
case and giving hinm her an opportunity of putting
forward his/her case. An order involving civi
consequences nust be nmade consistently with the

rul es of natural justice"

It is on the basis of the aforesaid however, this Court in
Yadav (supra) upon consideration of the entire gamut of judicia
precedents since Anwar Ali [State of West Bengal v. Anwar Al

Sar kar (1952: SCR 284)] canme to the concl usion as bel ow

11. The | aw nust therefore be now taken to be
wel | -settled that procedure prescribed for
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depriving a person of livelihood nust neet the
chal l enge of Article 14 and such | aw woul d be

liable to be tested on the anvil of Article 14 and
the procedure prescribed by a statute or statutory
rule or rules or orders affecting the civil rights or
result in civil consequences woul d have to answer

the requirenent of Article 14. So it nust be right,
just and fair and not arbitrary, fanciful or

oppr essi ve.

12. Therefore, fair play in action requires that
the procedure adopted nmust be just, fair and
reasonabl e. The mannerof exercise of the power

and its inpact on the rights of the person affected
woul d be in conformity with the principles of

natural justice.” Article 21 clubs life with Iiberty,
dignity of person with neans of |ivelihood

wi t hout  which the glorious content of dignity of
person woul d be reduced to ani mal existence.

When it is interpreted that the col our and content

of procedure established by | aw rmust be in
conformity wth the m ninum fairness and

processual justice, it -wuld relieve |egislative

cal | ousness despi sing opportunity of being heard
and fair opportunities of defence. Article 14 has a
pervasi ve processual potency and versatile

quality, equalitarianin its soul” and allergic to

di scrimnatory dictates: Equal ity is the antithesis
of arbitrariness. It is thereby, conclusively held
by this Court that the principles of natural justice
are part of Article 14 and the procedure prescribed
by | aw nust be just, fair and reasonable.™

Subsequently as well in Uptron India Ltd. v. Shamm /Bhan &

Anr. (1998 (6) SCC 538) upon reliance on Yadav (supra) this

Court stated :

"9. The general principles of the Contract Act,
1872 applicable to an agreenent between two

persons having capacity to contract, are also
applicable to a contract of industrial enploynent,
but the relationship so created is partly
contractual, in the sense that the agreement of
service may give rise to nutual obligations, for
exanpl e, the obligation of the enployer to pay

wages and the correspondi ng obligation of the

wor kman to render services, and partly non-
contractual, as the States have al ready by

| egi sl ation, prescribed positive obligations for the
enpl oyer towards his worknen, as, for exanple

terns, conditions and obligations prescribed by

the Payment of Wages Act, 1936; Industria

Enpl oynent (Standi ng Orders) Act, 1946;

M ni mum Wages Act, 1948; Paynent of Bonus

Act, 1965; Paynment of Gratuity Act, 1972 etc.

10. Prior to the enactnent of these | aws, the
situation, as it prevailed in nany industria
establ i shments, was that even terms and

conditions of services were often not reduced to
witing nor were they uniformin nature, though
applicable to a set of simlar enployees. Thi s
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position was wholly inconpatible to the notions

of social justice, inasnuch as there being no
statutory protection available to the worknen, the
contract of service was often so unilateral in
character that it could be described as nere
mani f estati on of subdued wi sh of the worknen to
sustain their living at any cost. An agreenent of
this nature was an agreenent between two

unequal s, nanely those who invested their |abour
and toil, flesh and bl ood, as agai nst those who
brought in capital. The necessary corollary of
such an agreenment was the generation of conflicts
at various levels disturbing industrial peace and
resulting necessarily in loss of production and
soneti nes even cl osure or |ockout of the

i ndustrial establishnent. In order to overcome
this difficulty and achieve industrial harnony and
peace, the Industrial Enploynent (Standing

Orders) Act, 1946 was enacted requiring the
managenent to define with sufficient precision
and clarity, the conditions of enploynment under
whi ch the workmen were working in their
establ i shnents. The underlying object of the Act
was to introduce uniformty in conditions of

enpl oyment of workmen di scharging simlar
functions in the sanme industrial establishment
under the same nanagenent and to make t hose

ternms and conditions w dely known to all the

wor kmen before they could be asked to express
their willingness to accept the enploynent.

11. The Act also ainmed at achieving a transition
fromnmere contract between unequals to the
conferment of "status" on worknen through
conditions statutorily inmposed upon the enpl oyers
by requiring every industrial establishment to
frane "Standing Orders"” in respect of matters
enunerated in the Schedul e appended to the Act.
The Standing Orders so nade are to be subnitted

to the Certifying Oficer who is required to nake
an enqui ry whet her they have been framed in
accordance with the Act and on being satisfied
that they are in consonance with the provisions of
the Act to certify them Once the Standing Orders
are so certified, they becone bindi ng upon both
the parties, nanmely, the enployer and the

enpl oyees. The Certified Standing Orders are

also required to be published in the manner

i ndi cated by the Act which al so sets out the Mde
Standing Orders. Oiiginally, the jurisdiction of
the Certifying Officer was Iimted to exanining
the Draft Standing Orders and conparing them

with the Model Standing Orders. But in 1956, the
Act was radically amended and Section 4 gave
jurisdiction to the Certifying Oficer, as also the
appel | ate authority, to adjudicate and decide the
gquestions, if raised, relating to the fairness or
reasonabl eness of any provision of the Standing
Orders. ™

This Court further in fine in paragraph 25 of the report stated

as bel ow :
" 25. In view of the above, we are of the positive
opi nion that any clause in the Certified Standing
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Orders providing for autonatic termnation of
service of a permanent enployee, not directly
related to "production” in a factory or industria
establishnment, would be bad if it does not purport
to provide an opportunity of hearing to the

enpl oyee whose services are treated to have cone
to an end automatically."

VWiile it is true that a |ater Three Judge Bench deci sion of

this Court in Punjab and Sind Bank & Ors. v. Sakattar Singh (2001
(1) SCC 214) sounded a different note but the same shoul d not
detain us any further, since the factual context differs in materia
particulars and even the bi-partite settlenent involved therein was
of much accommodative in nature.

It is thus in this context one ought to read the doctrine of
natural justice being an'in-built requirenment on the Standing
Orders.. Significantly, the facts depict that the respondent-
wor kman remai ned absent fromduty from 13th COctober 1990 and it
is within aperiod of four days that a letter was sent to the
wor kman informing himthat since he was absenting hinself from
duty w thout authorised |eave he was advised to report back w thin
48 hours and al so to tender his explanation for his absence,
ot herwi se his disinterestedness would thus be presuned. 1Is this in
strict conpliance with'the Certified Standing Order the answer
possi bly cannot be in the affirmative. ~Though however, if the
letter dated 25th COctober, 1990 as noticed above is to be taken note
of, then and in that event the sanme thus cone within the anbit of
the Certified Standing O der of 10 days’ continued absence the
situation however is slightly different in the present context since
the letter of 25th Cctober is-an intinmation of his nane being struck
off the rolls of the conpany. It is an-act; subsequent to the order of
termnation and if the letter of 17th Cctober is an indication for
such an order of termination the same does not cone within the
ambit of the Certified Standing Order.~ The High Court on this
score stated as bel ow

"Even if it presuned that ‘the petitioner-
nmanagenent nmay have afforded an opportunity to
t he respondent-workman to tender his explanation
and as such conplied with the principles of
natural justice in ternms of the decision rendered
by the Apex Court in Hi ndustan Paper
Corporation’s case (supra), yet the question
remai ns, whether the determ nation of the
petitioner managenment was arbitrary and w t-hout
application of m nd?"

In our considered view, the rejection of the claim
of the respondent-workman is absolutely arbitrary
and wi thout consideration of the naterial placed
on record by the respondent-workman (as

di scussed in the foregoing paragraph). The

Labour Court examined in detail the factua
position and returned a finding that the respondent
wor kman had not absented hinself from service
deliberately or intentionally and al so that he had
not abandoned his service. It was further

concl uded that his absence was based on account

of his illness which could be affirmed fromthe
medi cal certificates produced by him In the
aforesaid view of the matter, in our considered

view, the action of the petitioner-nmanagenent in
rejecting the representation of the respondent-

wor kman dated 30.1.1991 was clearly arbitrary

and as such it is not sustainable in law."
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Having regard to the well settled principle of law as in Yadav
(supra), the decision to terninate by reason of a presunption as
noti ced above, we cannot but |end concurrence to the concl usion of
the Hi gh Court that the action is purely and surely arbitrary in
nature. Arbitrariness is an anti-thesis to rule of law equity: fair
play and justice contract of enploynent there nay be but it
cannot be devoid of the basic principles of the concept of justice.
Justice oriented approach as is the present trend in Indian
jurisprudence shall have to read as an in-built requirement of the
basi ¢ of concept of justice, to wit, the doctrine of natural justice,
fairness, equality and rule of law: The letter dated 17th Cctober
cannot by any stretch be treated to be an opportunity since it is
only on the fourth day that such a letter was sent the action of the
appel | ant herein stands out to be devoid of any justification
neither it depicts acceptability of the doctrine of natural justice or
the concept of fairness ~arbitrariness is witten |arge and we
confirmthe finding of the High Court as also that of the |earned
Trial Judge and the Tribunal as regards issue as noticed above.

I'n that view of the matter, there cannot thus be any perversity
or any nmiscarriage of justice warranting intervention of this Court
under Article 136 of the Constitution. The appeal therefore fails
and is disn ssed.




