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ACT:

Conservation of ~“Foreign Exchange and Prevention of
Smuggl ing Activities Act, 1974: Sections 3, 9 and 10--Deten-
tion order--Validity “of--Necessity to supply docunent s
relied on by detaining authority to detenu--Prolongation of
peri od of detention--Necessity to place facts and materials
that occurred between date of detention and date of decl ara-
tion before detaining authority.

HEADNOTE

After the appellant [anded at Trivandrum Airport. from
Abu Dhabi, he was intercepted by the Custons officials
detecting that he srmuggled 1280 gns. of gold. He was arrest-
ed on 31.1.1988. On 12.2.1988 he was granted bail on certain
condi tions.

Wth a viewto preventing the appellant from smuggling
gol d, the impugned detention order was passed agai nst him on
25.6.1988 by the Hone Secretary, CGovernment of Kerala, in
exercise of the powers conferred by section 3(1)(i) of ~the
Conservation of Foreign Exchange and Prevention of Snuggling
Activities Act, 1974. The appellant was taken into custody
on 2.8.1988. The Appropriate Authority and the Advisory
Board found sufficient cause for his detention.

The detenu challenged his detention noving a Habeas
Corpus petition under Article 226 of the Constitution,  read
with section 482, C.P.C., which was disnmssed in |imne by
the H gh Court.

Before this Court. the nmain grounds of challenge to the
detention order were that (1) after the event there was
i nordinate delay in passing the detention order which showed
that there was no genuine. need for detention of the appel-
lant; (2) there was inordinate and unexpl ai ned del ay of 38
days in execution of the detention order; (3) all the docu-
ments and materials, particularly the appellants bail appli-
cation, the bail order, the show cause notice and his reply
thereto were not placed before the detaining authority; (4)
these docunents and the fact that the appellant’s old and
new passports were seized and without those it would not be
possible for the appellant to carry on snuggling, were not
brought to the notice of the declaring authority; and (5)
t here was
210
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non- appl i cation of m nd.

On behalf of the State of Kerala it was subnitted, inter
alia, that (1) there was no such delay between the date of
detection and the date of passing the order of detention so
as to nake the grounds stale or to snap’ the relation; (2)
that the delay in execution of the detention order had been
expl ai ned; and (3) that the bail application as well as the
bail order were placed before the detaining authority but
the sanme having not been referred to or relied on by the
detaining authority, copies thereof were not required to be
furnished to the detenu along with the grounds of detention

On behalf of the Union of India it was submitted that
all the docunments and materials that were required to be
pl aced before the declaring authority were duly placed and
on consideration of the relevant materials the declaring
authority validly nmade the decl aration

Allowing the ~appeal and setting aside the order of
detention, this Court,

HELD: ~ (1) It ~has been laid down by this Court in a
series of decisions that the rule as to unexplained delay in
taking action-is not inflexible. Under a law |ike the COFE-
POSA Act enacted for the purpose of dealing effectively with
persons engaged i n snmuggling and forei gn exchange racketeer -
ing who, owing to their large resources and influence, have
been posing a serious‘threat to the econony and thereby to
the security of the nation, the courts should not nerely on
account of the delay in making of an order of detention
assume that such delay, if not satisfactorily explained.
must necessarily give rise to aninference that there was no
sufficient material for the subjective satisfaction of the
detaining authority or that such subjective satisfaction was
not genuinely reached. Taking of such a viewwould not be
warranted unless the Court finds that the grounds are stale
or illusory or that there was no real ~nexus between the
grounds and the inpugned order of detention. [217B-F]

JUDGVENT:

Ashok Narain v. Union of India, [1982] 2 SCC 437; Snt
Rekhaben Virendra Kapadia v. State of CGujarat, [1979] 2 SCC
566; Sheikh Salimv. The State of West Bengal, [1975] 1 SCC
653; Raj endrakumar Natvarlal Shah v. State of Qujarat,
[1988] 3 S.CC 153; AQia Mallick v. The State of West
Bengal , [1974] 1 SCC 594; Col am Hussain v. The Commi ssioner
of Police, [1974] 3 SCR 613; COdut Ali Mah v. The State of
West Bengal, [1974] 4 SCC 129; Vijay Narain Singh v. State
of Bi har,

211

[1984] 3 SCC 14; CGora v. State of Wst Bengal, [1975] 2 SCR
996; Rai Kumar Singh v. State of Bihar, [1986] 4 “SCC 407,
Snt. Hemlata Kantilal Shah v. State of Mharasthra, [1981] 4
SCC 647, referred to.

(2) In appropriate cases it could be assumed that the
link was snapped if there was a | ong and unexpl ai ned del ay
bet ween the date of order of detention and the arrest of the
detenu and in such a case the order of detention could be
struck down unless the grounds indicated a fresh application
of mind of the detaining authority to the new situation and
the changed circunmstances. But where the delay is not only
adequately explained but also is found to be the result of
the recalcitrant or refractory conduct of the detenu in
evading arrest, there is warrant to consider the "link’ not
snhapped but strengthened. [219C- D

Mohamed Sal eem v. Union of India, [1989] 3 Del hi Lawyer
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77; Bhawarlal Ganeshmalji v. State of Tam | Nadu, [1979] 1
SCC 465; Shafiq Ahmad v. District Magistrate, Meerut, [1989]
4 SCC 556, referred to.

(3) Seizure of the detenu' s passports was no doubt one
of the factors that the detaining authority should have
taken (and did in fact take) into account, but it was for
him to assess the weight to be attached to such a circum
stance in arriving at his final decision and it is not open
to the Court to interfere with the nerits of his decision
[ 221E- F]

(4) Fromthe records it appears that the bail applica-
tion and the bail order were furnished to the detaining
authority on his enquiry. It is difficult, therefore, to
accept the submission of the State Governnment that those
were not relied on by the detaining authority. [223A-B]

(5) The constitutional requirenent of Article 22(5) is
that all the basic facts and particulars which influenced
the detaining authority in arriving at the requisite satis-
faction | eading to making the detention order nust be commu-
ni cated to the detenu so that the detenu nay have an oppor-
tunity of making an effective representation against the
order of detention. It'is immterial whether the detenu
al ready knew about their contents or not. [223E-F]

Rancthandra A. Kamat v. Union of India, [1980] 2 SCR
1072; Frances Coralia Miffin v. WC. Khanbra. [1980] 2 SCR
1095; Snt. Ichhu Devi Choraria v. Union O India, [1981] 1
SCR 640; Pritam Nath Hoon v. Union of India, [1981] 1 SCR
682; Shri  Tushar Thakkar v. Union of India, [1980] 4 SCC
499; Lal |l ubhai Jogi bhai Patel v. Union of
212
India, [1981] 2 SCC 427; Kirit Kumar Chaman Lal “Kundaliya v.
Union of India, [1981] 2 SCC 436; Snt. Ana Carolina D Souza
v. Union of India, [1981] Suppl. SCC 53; Mehrunissav. State
of Maharashtra, [1981] 2 SCC 709; Mhd. Zakir v. ' Delhi
Admi ni stration, [1982] 3 SCC 216 and Khudiram Das v. State
of West Bengal, [1975] 2 SCR 832, referred to.

(6) If the docunents which forned the basis of the order
of detention were not served on the detenu along with the
grounds of detention, in the eye of law there would 'be no
service of the grounds of detention and that  circunstance
would vitiate his detention and nake it void ab initio.
[ 225D E]

State of U P. v. Kamal Kishore Saini, [1988] 1 SCC 287;
Union of India v. Manoharlal Narang, [1987] 2 SCC 241; ~ S.
Gurdi p Singh v. Union of India, [1981] 2 SCC 419; |chhu Devi
Choraria v. Union of India, [1981] 1 SCR 640; Snt. -~ Shali ni
Soni v. Union of India, [1981] 1 SCR 962, referred to.

Haridas Amarchand Shah v. K L. Verma, [1989] 1 SCC 250
di stingui shed.

(7) The bail application and the bail order, “in the
instant case, were vital materials for consideration. |If
those were not considered the satisfaction of the detaining
authority itself would have been inpaired, and if those had
been considered, they would be docunents relied on by the
detai ning authority though not specifically nentioned in-the
annexure to the order of detention and those ought to have
fornmed part of the documents supplied to the detenu with the
grounds of detention and w thout them the grounds thensel ves
could not be said to have been conpl ete.[226A- B]

(8) There is no alternative but to hold that non-supply
of essential docunents to the detenu anpbunted to denial of
the detenu' s right to make an effective representation and
that it resulted in violation of Article 22(5) of the Con-
stitution rendered the continue detention of the detenu
illegal and entitling the detenu to be set at |Iliberty.
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[ 226B- C]

(9) Sections 9 and 10 of the COFEPCSA Act inply an
obligation on the part of the detaining authority to place
the facts and materials that occurred between the date of
detention and the date of declaration, so as to justify
prol ongation of the period of detention. [228D E]

213

Smt. Rekhaben Virendra Kapadia v. State of Gujarat &
Os., [1979] 2 SCC 566; Snt. Madhu Khanna v. Admi nistrator,
Union Territory of Delhi, [1986] 4 SCC 240, referred to.

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 49
of 1990.

From the Judgnent and Order dated 13.2.1989 of Delh
High Court in Cl. W No. 25 of 1989.

S.R  Setia, C. S. Vaidyanathan and K V. Viswanathan for
the Appell ant.

V.C. Mahajan, ~ Ms. Sushma Suri, P. Parneshwaran, A K
Srivastava and T:T. Kunhi kannan for the Respondents.
The Judgrment of the Court was delivered by
K. N. SAILKILA, J. Special |eave granted.

After - the Appel |l ant | anded at Trivandrum Airport from
Abu Dhabi, he was intercepted by the custonms officials
detecting that he smuggl ed 13 gold sheets wei ghing 1280 gms.
val ued at Rs. 4, 26, 240 conceal ed i nsi de the pl ywood panel s of
his blue suitcase which was seized along with his two pass-
ports, old and new, He was arrested on 31-1-1988 and was
produced before the Chief Judicial  Mgistrate (Economc
O fences) Ernakul am who remanded himto judicial custody
till 12-2-1988. On 12-2-1988 he was granted bail on condi-
tion, inter alia, ~that he would report bef ore the
Superintendent (Intelligence) Air Custons, Trivandrum on
every Wednesday until further orders, and that he would not
change his residence without prior permssion of Court to
"25-2-1988." The inmpugned detention order dated 25-6-1988
was passed by the Hone Secretary, Covernnent of Kerala. It
stated that the Government of Kerala was satisfied wth
respect to the appellant that with a viewto preventing him
from smuggling gold it was necessary to detain ~him and,
therefore, in exercise of powers conferred by section
3(1)(i) of the Conservation of Foreign Exchange and ~ Preven-
tion of Smuggling Activities Act, 1974 (Central Act 52  of
1974), hereinafter referred to as 'the COFEPCSA Act, the
Government of Kerala directed that he be detained and kept
in custody in the Central Prison, Trivandrum The grounds of
detention, which were also served, inter ~alia, gave the
details as to howthe snuggled gold was detected in his
possessi on havi ng been smuggl ed
214
into India in violation of the provisions of the Custons
Act, 1962, Foreign Exchange Regul ation Act, 1973 and | nport
and Export Control Act, 1947, what were his statenents at
the time of seizure of his blue suitcase, his new and old
passports and the air ticket used for the journey from Duba
to Trivandrum and the return open air ticket from Bonbay to
Abu Dhabi; and the gist of his statenents given on 30/31-
1988 under section 108 of the Custons Act, 1962 before the
Intelligence Superintendent, Air Customs, Trivandrum It was
also stated that after his arrest on 31-1-1988 he was pro-
duced before the Additional Chief Judicial Magi strate
(Economic O fences) Ernakul amon the same date and he was
remanded to judicial custody and was subsequently rel eased
on bail; and that even though the departnental adjudication
and prosecution proceedi ngs under Custons Act were pending
against him the detaining authority was satisfied that he
shoul d be detai ned under section 3(1)(i) of the COFEPCSA Act
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with a viewto prevent himfromsnuggling gold to Trivan-
drum On 23-8-1988 the appropriate authority declared that
he was satisfied that the detenu was |likely to snmuggl e goods
into and through Trivandrum Ai rport which was an area highly
vul nerable to smuggling as defined in Explanation 1 to
section 9(1) of the COFEPOSA Act. On 24th Septenber, 1988,
the detenu appeared before the Advisory Board which reported
that there was sufficient cause for his detention

The detenu challenged his detention moving a Habeas
Corpus petition wunder Article 226 of the Constitution of
India read with section 483 C. C.P. in the Hgh Court of
Del hi and the same having been dismissed in limne the
appel | ant appeal s therefrom by special |eave. In para 11 of
the Special Leave Petition it has been stated that the
various grounds urged in the wit petition before the Hgh
Court have also been added in this petition and the wit
petition itself has been annexed as Vol. Il to the Specia
Leave Petition.

The nmai n-grounds on which the detention order is being
chal | enged by the | earned counsel for the appellant M. C S
Vai dyanat han, -inter alia, are that after the event there was
i nordi nate delay in passing the detention order which showed
that there was no genui ne need for detention of the appel-
lant; that there was inordinate and unexpl ai ned del ay of 38
days in execution of the detention order; that all the
docunents and naterials, particularly the appellant’s bai
application, the bail order, the show cause notice and his
reply thereto were not placed before the detaining authori-
ty; that these docunments and the fact that the  appellant’s
ol d and new passports were seized and wi thout those it would
not be possible for the appellant to carry on
215
smuggling were not brought to the notice of the declaring
authority and ', hat there was non-application of mnind.

M. T.T. Kunhikannan, the |l earned counsel for the ' State
of Kerala submts, inter alia, that there was no such delay
between the date of detention and the date of passing the
i mpugned order of detention as to nmake the grounds 'stale or
to snap the relation; that the delay in execution of the
detention order has been explained; that the bail _applica-
tion as well as the bail order were placed before the de-
taining authority but the sane having not been referred to
or relied on by the detaining authority the copy thereof was
not required to be furnished to the detenu along with the
grounds of detention; that all the papers which were placed
before the detaining authority for passing the order of
detention were also placed before the declaring authority
and it was not necessary to place the show cause notice. and
the detenu's reply thereto; and that the detention  order
suffered from no infirmty whatsoever and this appeal is
liable to be dismssed. M. V.C. Mhajan, the | earned coun-
sel for the Union of India enphatically subnmits that all the
docunents and nmaterials that were required to be ' placed
before the declaring authority were duly placed and  on
consideration of the relevant materials the declaring au-
thority wvalidly nmade the declaration which was, therefore,
unassai | abl e.

W now take the first submission, nanely, delay in
passing the detention order. M. Vaidyanathan, referring to
paragraph 6 of the Wit Petition, subnmits that while the
interception and seizure took place on 30-1-1988 and the
detenu was arrested fornmally on 31-1-1988, the detention
order was passed only 25-6-1988 and this delay renained
unexpl ai ned and as such there was no nexus between the
incident and the detention. In the counter affidavit filed
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inthis Court there is no specific denial on this point. M.
Kunhi kannan submts that it so happened because this ground
was not taken in the Special Leave Petition. The appell ant
having stated that the grounds urged in the Wit Petition
shoul d al so be added, it cannot be said that this ground was
not taken. O course when other ground surged in the Wit
Petition have also been taken specifically in the Specia

Leave Petition this ground could also have been so taken

However, on the basis of the Records M. Kunhi kannan subnits
that the Collector of Customs sent the proposal for deten-
tion on 27-5-1988 along with the draft grounds, and the
Screening Committee neeting proposed to be held on 10th
June, 1988 was postponed ‘and was held on 21-6-1988 on which
date the detenu' s case was considered to be fit for deten-
tion wunder the COFEPCSA Act. It is subnitted for the State
that thorough investigation of the case was

216

required on the part of the Custons authorities both for the
proceedi ngs under the Custons Act and for prosecution in the
crimnal Court, and as such the proposal could not have been
hurried through. These facts have not been shown to be
untrue. Under the above circunmstances can it reasonably be
hel d that the nexus between the Smuggling Act and the deten-
tion order was snapped or that the grounds becane stale?

Were the seemingly long tine taken for passing the
detention order after the prejudicial act is the result of
full and detailed investigation and consideration of the
facts of the case, the ground cannot be held to be renpte
and the detention cannot be held to be bad on that ground.
In Ashok Narain v. Union of India, [1982] 2 SCC 437, where
the detenu was apprehended for breach of ~Foreign  Exchange
Regul ation in February, 1981 and w thout ~launching any
prosecution the detenu was detained in October, 1981 the
passage of tinme being the result of full and detailed con-
sideration of facts and circunstances of the case \after
t hor ough exami nation at various levels, this Court observed
that it could not be said that the detention was in‘any way
illegal inasnuch as the detaining authority had fully and
satisfactorily applied his mnd to the question of ~‘deten-
tion.

As was held in Snmt. Rekhaben Virendra Kapadia v. State
of Gujarat, [1979] 2 SCC 566, whether the tinme |lag between
the comm ssion of the offence and the detention was enough
to snap the reasonabl e nexus between the prejudicial activi-
ty and the purpose of detention would depend upon the facts
of each case. The test of proximity is not arigid or nme-
chanical calendar test to be blindly applied by nerely
counting the nunber of nonths and days between the offending
act and the order of detention. The question is whether the
past activities of the detenu were such that the detaining
authority could reasonably cone to the conclusion‘that the
detenu was likely to continue in his unlawful activitiles.

In Sheikh Salirn v. The State of West Bengal, [1975] 1
SCC 653, there was a gap of about 4 nonths in between. The
explanation of the interval was that the petitioner was
being prosecuted and the order of discharge had to be ob-
tained on June 17, 1972. The order of detention was passed 4
days before the order of discharge was passed. This Court
repelling the contention observed: "W do not suppose that
the length tine which a decision takes necessarily reflects
the care or openness brought to bear upon it."

217

In Raj endrakumar Natvarlal Shah v. State of Cujarat,
[1988] 3 SCC 153, even unexplained delay (of 5 months in
that case) in making the order against economc offenders
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under the COFEPCSA Act or other anti-social elements such as
those involved inillicit traffic in Iliquor trade under

Guj arat Prevention of Anti-Social Activities Act having
large resources and influence, it was held, would not be
sufficient to vitiate the order if the grounds were not
stale and the nexus between the grounds and the order of

detention still existed. It was observed that a distinction
nust be drawn between the delay in making of an order of
detention under a law relating to preventive detention |ike

the COFEPCSA Act and the delay in conmplying with the proce-
dural safeguards of Article 22(5) of the Constitution. It
has been laid down by this Court in a series of decisions
that the rule as to unexplained delay in taking action is
not inflexible. Mere delay in naking of an order of deten-
tion wunder a lawlike the COFEPOSA Act enacted for the
purpose of dealing effectively with persons engaged in
smuggl ing and foreign exchange racketeering who, owing to
their [large resources and influence, have been posing a
serious threat to the econony and thereby to the security of
the nation, the courts should not nerely on account of the
delay in -making of an order of detention assune that such
delay, if not satisfactorily explained, nust necessarily
give rise to an inference that there was no sufficient
material for the subjective satisfaction of the detaining
authority or that such subjective satisfaction was not
genui nely reached. Taking of such a view would not be war-
ranted unl ess the Court finds that the grounds are stale or
illusory or that there was no real nexus between the grounds
and the inpugned order of detention. In that case, there was
no expl anation for the del ay between February 2, and May 28,
1987, vyet it could not giverise to legitimte inference
that the subjective satisfaction arrived at by the District
Magi strate was not genuine or that the grounds were stale or
illusory or that there was no rational ~connection | between
the grounds and the order of detention. This Court reiterat-
ed what was stated in Oia Mallick v. The State of @ West
Bengal , [1974] 1 SCC 594; Gol am Hussain v. The Conmi ssi oner
of Police, [1974] 3 SCR 613; Odut  Ali Mah v. The 'State of
West  Bengal, [1974] 4 SCC 129 and Vijay Narain~ Singh v.
State of Bihar, [1984] 3 SCC 14. The Court also referred to
Cora v. State of West Bengal, [1975] 2 SCR 996; Raj Kunar
Singh v. State of Bihar, [1986] 4 SCC 407 and Sm. Heml ata
Kantilal Shah v. State of Maharashtra, [1981] 4 SCC 647.

Applying the | aw enunci ated and settled by the foregoing
decisions we are of the viewthat in this case, ~considering
the given explanation of the period in between the intercep-
tion on 30-1-1988 and the
218
order of detention on 25-6-1988 the nexus was not snapped
and the ground was not rendered stale and the order of
detention was not rendered invalid thereby. The subm ssion
is accordingly rejected.

As regards the submission as to delay in execution it
was urged. that there was inordinate and unexpl ai ned del ay
in execution of the detention order passed on 25-6-1988 as
the detenu was taken into custody only on 2-8-1988 despite
the fact that the detenu was reporting in conpliance of the
bail order. Relying on a full bench decision of the Delhi
H gh Court in Mohamed Saleem v. Union of India, since
reported in 1989(3) Del hi Lawyer 77, it is submtted that
this delay of 38 days was indicative of the fact that there
was no genuine need for the detention order. This ground
though taken in the Wit Petition was not repeated specifi-
cally in the Special Leave Petition and M. Kunhi kannan
prayed for an opportunity, for filing an additional counter
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affidavit, which we declined. However, explaining the delay
counsel points out fromthe Records that on 27-6-1988 the
Hone Secretary wote to the Superintendent of Police, Mlap-
uram with detailed instructions requesting himto arrange
for the inmediate execution of the detention order. On
19-7-1988 a teleprinter message was sent by the Home Secre-
tary to the Superintendent of Police, in the nature of a
rem nder, requesting that the person be inmrediately appre-
hended and conpliance reported and that the delay in execu-
tion may also be reported. On 27-7-1988 the Superintendent
of Police, Ml apuramwote back to the Home Secretary that
the detention order could not be executed since the warran-
tee was absconding and hi's 'present’ whereabouts were not
known and that the CI. had been instructed to nake al
possi bl e efforts to apprehend the warrantee. On 2-8-1988 the
Superi nt endent of Police, Malapuram sent a wireless nessage
to the Home Secretary stating that the detention order had
been served on the detenu on 2-8-1988 at his residence and
his acknow edgenment obtai ned and he had been sent to the
Central = ‘Prison, Trivandrum M. Vaidyanathan’s subm ssion
that the detenu coul d not have been-absconding in view of
his reporting as required by the bail order is not accept-
abl e. The second condition in the bail order said: "that he
wi Il not change residents wi thout prior permssion of Court
to 25-2-1988". There was no nention regarding the period
thereafter. There is also no statenment in the affidavit to
the effect that the detenu was all along available at his
resi dence or that he had not changedit. But even assum ng
that he was residing there, there i's no reason to disbelieve
the statement of the police that they were unable to find
himearlier than they actually did.
219

Were the passage of tine is caused by the detenu him
sel f by abscondi ng, the satisfaction of the detaining au-
thority cannot be doubted and the detention cannot be' held
to be bad on that ground. In Bhawarlal Ganeshmalji v. State
of Tam | Nadu and Anr., [1979] 1 /SCC 465, where the appel -
lant had been evading arrest and surrendering after /three
years of the naking of order of detention under the COFEPCSA

Act the order was held to be still effective-as the detenu
hi nsel f was to be blanmed for the delay. This Court  observed
that there nmust be a 'live and proxi mate |ink’” between the

grounds of detention alleged by the detaining authority and
the avowed purpose of detention, nanely, the prevention  of
smuggling activities. In appropriate cases it could be
assuned that the Iink was snapped if there was a long and
unexpl ai ned del ay between the date of order of detention and
the arrest of the detenu and in such a case the order of
detention could be struck down unless the grounds indicated
a fresh application of mind of the detaining authority to
the new situation and the changed circunstances. But where
the delay is not only adequately explained but also is found
to be the result of the recalcitrant or refractory conduct
of the detenu in evading arrest, there is warrant to consid-
er the 'link’ not snapped but strengthened. In that case the
order of detention was nade on Decenber 19, 1974. The detenu
was found to be absconding. Action was taken pursuant to
section 7 of the COFEPCSA Act and he was proclained as a
person abscondi ng under section 82 of the Crimnal Procedure
Code. The proclamation was published in several |eading
English and |l ocal daily newspapers. Several other steps were
taken despite which he could not be arrested until he sur-
rendered hinself on February 1, 1978.

In Shafiq Ahmad v. District Magistrate, Meerut, [989] 4
SCC 556, relied on by appellant, it has been clearly held
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that what anbunts to unreasonabl e del ay depends on facts and
circunst ances of each case. Were reason for the delay was
stated to be abscondence of the detenu, nmere failure on the
part of the authorities to take action under section 7 of
the National Security Act by itself was not sufficient to
vitiate the order in view of the fact that the Police force
remai ned extrenely busy in tackling the serious law and
order problem However it was not accepted as a proper
explanation for the delay in arresting the detenu. In that
case the alleged incidents were on April 2/3/9, 1988. The
detention order was passed on April 15, 1988 and the detenu
was arrested on Cctober 2, 1988. The subm ssion was that
there was inordinate delay in arresting the petitioner
pursuant to the order and that it indicated that the order
was not based on a bona fide and genuine belief that the
action or conduct of the petitioner were

220

such that the sane were prejudicial to the nmaintenance of
public' order. Sabyasachi Mikharji J., as nmy Lord the Chief
Justice then was, observed that whether there was unreasona-
ble delay or-not would depend upon-the facts and circum
stances of a particular situation and if in a situation the
person concerned was not avail able and could not be served,
then the mere fact that the action under section 7 of the
Act had not been taken, would not be a ground for holding
that the detention order was bad. Failure to take action
even if there was no scope for action under section 7 of the
COFEPCSA Act, would not by itself be a decisive or determ-
nati ve of the question-whether there was undue delay in
serving the order of detention

In Shafiq' s case the affidavit affirnmed by the detaining
authority showed that several raids of the petitioner’s
prem ses for the service of the order dated 15-4-1988 were
conducted and the authorities had nade all efforts to  serve
the order on the detenu, but he was all al ong abscondi ng and
the house of the petitioner for thi's purpose was raided on
several occasions. However, in view of the fact that in that
case from April 15, 1988 to May 12, 1988 no attenpt had been
nmade to contact or arrest the petitioner and there was no
expl anation as to why from Septenber 27, 1988 to October 2,
1988 no attenpt had been nade, there was unexpl ained delay
and it was, therefore, not possible for the Court to be
satisfied that the District Magistrate had applied his m nd
and arrived at the subjective satisfaction that there was
genuine need for detention of the detenu. The detention
order was accordi ngly quashed.

We have already noted how in the instant case the Hone
Secretary sent detailed instructions to the Superintendent
of Police, Ml apuramon 27-6-1988 and sent the teleprinter
nessage on 19-7-1988 and the Superintendent of Police 'wote
back on 27-7-1988 stating that the detenu was abscondi ng and
hi s whereabouts were not known and all possible efforts were
bei ng made to execute the order and on 2-8-1988 the Superin-
tendent of Police reported that the order was served on
2-8-1988 at his residence and that he was sent to the Cen-
tral Prison, Trivandrum Though it could not be denied that
the detenu was reporting before the Superintendent (Intelli-
gence) Air Custonms, Trivandrumon every Wadnesday, the
Superi nt endent of Police, Ml apuram apparently was not aware
of it. Under the above facts and circunstances we are of the
view that there was no inordinate and unexpl ai ned delay in
the period of 38 days between the detention order and its
execution so as to snap the nexus between the two or to
render the grounds stale or to indicate that the detaining
aut hority was
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not satisfied as to the genuine need for detention of the
detenu. This submission is accordingly rejected.

We nmay pause here to point out that the circunstances in
the present case seemto indicate a certain degree of |ack
of coordi nation between the detaining authorities and those
entrusted with the execution of the detention order. This is
clearly seen fromtwo circunstances in the present case.
Though the detention order was sent for service on 27-6-
1988, a reminder was issued only on 19-7-1988. Apparently,
the Superintendent of Police was finding it difficult to
trace the detenu but he did not report this inmediately and
nentioned it to the detaining authority only on 27-7-1988.
He was obviously not aware that, under the ternms of the bai
order the detenu had to report every week at the Custons
Ofice. If he had reported his difficulty earlier or if the
detaining authorities had apprised himof the terms of the
bail order, it would have been possible to have had the
detention order served earlier. These comrunication gaps
shoul d, we think, be avoi ded since it is of the very essence
of a detention order to have it served at the wearliest.
Wile we have accepted the explanation tendered in the
present case for this delay, we would like the State to
ensure that such del ays do not occur as, apart from giving
the detenu a ground for attacking the detention order. such
delay really tends to frustrate and defeat the very purpose
of preventive detention

The next submission of counsel was that ‘the detaining
authority should have realised that the seizure of the
detenu’ s passports was by itself sufficient to restrain the
detenu’s smuggling activities, if any, and refrained from
passing the order of detention. W see no force in this
contention. This was no doubt one of the factors that the
detai ning authority should have taken (and did in fact take)
into account but it was for himto assess the weight to be
attached to such a circunstance in arriving at his fina
decision and it is not opento us to interfere with the
nerits of his decision. W, therefore, reject this conten-
tion of M. Vaidyanathan

The next submission is that of non-supply of the bai
application and the bail order. This Court, as was observed
in Mangal bhai Mdtiram Patel v. State of Mharashtra, [21981]
1 SCR 852, has 'forged’ certain procedural safeguards for
citizens wunder preventive detention. The Constitutiona
i mperatives in Article 22(5) are two-fold: (a) The detaining
authority must, as soon as may be i.e. as soon as practica-
ble, after the detention comunicate to the .detenu the
grounds on which the order of detention has been nmade, and
(2) the detaining authority
222
must afford the detenu the earliest opportunity of making
the representation agai nst the order of detention. The right
is to make an effective representati on and when some docu-
ments are referred to or relied on in the grounds of deten-
tion, wthout <copies of such docunents, the grounds  of
detention woul d not be conplete. The detenu has, therefore,
the right to be furnished with the grounds of detention
along with the documents so referred to or relied on. |If
there is failure or even delay in furnishing those docunents
it would anpbunt to denial of the right to make an effective
representation. This has been settled by a long I|ine of
deci sions: Ramachandra A. Kamat v. Union of India, [1980]
(2) SCR 1072; Frances Coralie Mullin v. WC. Kharnbra &
Os., [1980] 2 SCR 1095; Snt. Ichhu Devi Chararia v. Union
of India, [1981]
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SCR 640; Pritam Nath Hoon v. Union of India, [1981] 1
SCR 682; Shri Tushar Thakkar v. Union of India, [1980] 4
SCC 499; Lall ubhai Jogi bhai Patel v. Union of India, [1981]
2 SCC 427; Kirit Kumar Chaman Lal Kundaliya v. Union of
India, [1981] 2 SCC 436 and Snt. Ana Carelina D Souza V.
Uni on of India, [1981] Suppl. SCC 53.

It is immterial whether the detenu already knew about
their contents or not. In Mehrunissa v. State of Maharash-
tra, [1981] 2 SCC 709, it was held that the fact that the
detenu was aware of the contents of the docunments not fur-
ni shed was i mmaterial and non-furnishing of the copy of the
seizure list was held to be fatal. To appreciate this point
one has to bear in mnd that the detenu is in jail and has
no access to his own documents. In Mohd. Zakir v. Delh
Admi nistration, [1982] 3 SCC 2 16 it was reiterated that it
being a Constitutional inperative for the detaining authori-
ty to give the docunents relied on and referred to in the
order of  detention pari passue the grounds of detention
t hose shoul d be furnished at the earliest so that the detenu
could nmke an effective representation inmediately instead
of waiting forthe docunents to be supplied with. The ques-
tion of demanding the docunents was wholly irrelevant and
the infirmty in that regard was viol ative of Constitutiona
saf equards enshrined in Article 22(5).

It is also inperative that if the detenu was already in
jail the grounds of /detention are to show the awareness of
that fact on the part of the detaining authority, otherw se
there would be non-application of mnd and detention order
vitiated thereby. I'n.the instant case though the order of
detention ex-facie did not nention of the detenu havi ng been
in jail, in paragraph 3 of the grounds of detention it was
said that he was arrested by the Superintendent (Intelli-
gence) Air Custonms, Trivandrumon 31-1-1988 and he was
produced before the Additional Chief Judicial Magistrate
(Econom ¢ O fences), Erna-
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kul am the sanme day. It was clearly said: "You were /renmanded
to judicial custody and you were subsequently released on

bail," Fromthe Records it appears that the bail -application
and the bail order were furnished to the detaining authority
on his enquiry. It cannot, therefore, be said that the

detaining authority did not consider or rely on them It is
difficult, therefore, to accept the subm ssion of M, Kunhi-
kannan that those were not relied on by the detaining au-
thority. The bail application contained the grounds for bai

i ncluding that he had been falsely inplicated as an  accused
in the case at the instance of persons who were “inimcally

di sposed towards him and the bail order contained the
conditions subject to which the bail was granted including
that the accused, if released on bail, would report'to the
Superintendent (Intelligence) Air Custons, Trivandrum on
every Wednesday until further order, and that "he will not

change his residence without prior permission of court to
25-2-1988". This being the position in law, and non-supply
of the bail application and the bail order having been
apparent, the | egal consequence is bound to foll ow

In KhudiramDas v. State of West Bengal, [1975] 2 SCR
832, this Court held that where the liberty of the subject
is involved it is the bounden duty of the Court to satisfy
itself that all the safeguards provided by the | aw have been
scrupul ously observed and that the subject is not deprived

of his personal liberty otherwise than in accordance wth
| aw. The Constitutional requirenent of Article 22(5) is that
all the basic facts and particulars which influenced the

detaining authority in arriving at the requisite satisfac-
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tion leading to naking the detention order nust be comuni -
cated to the detenu so that the detenu may have an opportu-
nity of nmaking an effective representation agai nst the order
of detention. "It is, therefore, not only the right of the
Court, but also its duty as well, to exam ne what are the
basic facts and materials which actually and in fact wei ghed
with the detaining authority in reaching the requisite
sati sfaction. The judicial scrutiny cannot be foreclosed by
a nere statenment of the detaining authority that it has
taken into account only certain basic facts and materials
and though other basic facts and materials were before it,
it has not allowed themto influence its satisfaction. The
Court is entitled to examne the correctness of this state-
nment and determine for itself whether there were any other
basic facts or materials, apart fromthose admtted by it,
whi ch coul d have reasonably influenced the decision of the
detaining authority and for that purpose, the Court can
certainly require the detaining authority to produce and
make avai'l able to the Court the entire record of the case
which was before it. That is the | east the Court can do to
ensure observance of the requirements of |law by the detain-
ing authority."
224

From the decision in Ramesh Yadav v. District Magis-
trate, FEtah & Os,/, [1985] 4 SCC 232, it can be said that
the facts of the detenu having been in-jail and his being
granted bail are by thenselves not enough to justify the
passing of the detention order. In that case it was nmen-
tioned in the grounds of detention

"At this tine you were detained in the District Jail, Main-
puri and you have filed an application for bail in the court
of law which is fixed for hearing on Septenber 17, 1984, and
there is positive apprehension that after having bail you
will conme out of the jail and | am convinced that ' after
being rel eased on bail you will indulge in activities preju-

dicial to the maintenance of public order."”

It was observed that the detention order was passed as the
detai ning authority was apprehensive that in case the detenu
was released on bail, he would again carry on hi's crimna
activities in the area. If the apprehension of the detaining
authority was true, the bail application had to be opposed
and in case bail was granted, challenge against that order
in the higher forumhad to be raised. Merely on the ~ground
that an accused in detention as an under-trial prisoner was
likely to get bail an order of detention under the Nationa
Security Act should not ordinarily be passed. The detention
order was accordi ngly quashed.

In State of U P. v. Kamal Kishore Saini, [1988] 1 SCC
287, the application of a co-accused as well as . statenents
nade in the bail application filed on behalf of the detenu
alleging that the detenu was falsely inplicated -and the
Police report thereon were not produced before the detaining
authority before passing the detention order. Holding  that
the detention order was invalid on that ground, it —was
observed
"Simlarly wth regard to ground No. 3, the application of
the co-accused as well as the statenent made in the bai
application filed on behalf of the detenus alleging that
they had been falsely inplicated in the same case and the
police report thereon, were not produced before the detain-
ing authority before passing of the detention order .....
It is incumbent to place all the vital materials before the
detaining authority to enable himto come to a subjective
satisfaction as to the passing of the order of detention as
mandatorily required under the Act."
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Non- consi deration of the bail order would have, there-
fore, in this case anbunted to non-application of mnd. 1In
Union of India v. Manoharlal Narang, [1987] 2 SCC 241, the
Supreme Court’s interimorder in pending appeal against Hi gh
Court’s quashing of a previous order of detention against
the sanme detenu was not considered by the detaining authori -
ty while making the inpugned subsequent order against him
By the interimorder Suprene Court had pernmitted the detenu
to be at large on condition of his reporting to the police
station daily. 1t was held that non-consideration of the
interim order which constituted a relevant and inportant
material was fatal to the subsequent detention order on
ground of non-application of mnd. If the detaining authori-
ty considered that order one could not state with definite-
ness whi ch way his subjective satisfaction would have react-
ed and it could have persuaded the detaining authority to
desi st ~from passing the order of detention. If in the in-
stant 'case the bail order on condition of the detenu's
reporting to the Custons authorities was not considered the
detention order itself would have been affected. Therefore,
it cannot be held that while passing the detention order the
bail order was not relied on by the detaining authority. In
S. Gurdip Singh v. Unionof India, [1981] 1 SCC 419, foll ow
ing Ichhu Devi Choraria v. Union of India, (supra) and Snt.
Shalini Soni v. Union of India, [1981) 1 SCR 962, it was
reiterated that if the docunents which formed the basis of
the order of detention were not served on the detenu along
with the grounds of detention, in the eye of |aw there would
be no service of the grounds of ‘detention and that circum
stances would vitiate his detention and nake it  void ab
initio.

M . Kunhi kannan relies on Haridas Amar chand Shah " V. K L.
Verma, [1989] 1 SCC 250, wherein the application for bai
and the order dated Septenber 15, 1987 passed by the Metro-
politan Magistrate granting conditional bail were placed
before the detaining authority, but the application dated
Septenber 21, 1987 for variation of the conditions and the
order nade by the Metropolitan Magistrate thereon were not
pl aced before the detaining authority, this Court held that
the application for variation of conditions on bail and the
order passed by the Metropolitan Magistrate varying the
conditions of bail were, inits opinion, not vital and
material docunents inasmuch as the granting of bail by the
Magi strate enabled the detenu to cone out and carry on his
busi ness as before and variation of the conditions were not
considered vital for the satisfaction as to need for deten-
tion. That case is, therefore, distinguishable on facts.
Considering the facts in the instant case, the bail applica-
tion and
226
the bail order were vital materials for consideration. |If
those were not considered the satisfaction of the detaining
authority itself would have been inmpaired, and if those had
been considered, they would be docunents relied on by the
detai ning authority though the specifically nentioned in the
annexure to the order of detention and those ought to have
formed part of the docunents. supplied to the detenu with
the grounds of detention and without themthe grounds them
selves could not be said to have been conplete. W have,
therefore, no alternative but to hold that it anounted to
denial of the detenu's right to make an effective represen-
tation and that it resulted in violation of Article

of the Constitution of India rendering the continued
detention of the detenu illegal and entitling the detenu to
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be set at liberty in this case.

M. Vai dyanathan's | ast submission is that the order of
declaration dated 23-8-1988 is bad on the ground that the
show cause notice dated 7-7-1988 and his reply thereto dated
26-7-1988, the bail application and the bail order dated
12-2-1988 as also the fact that the two passports of the
detenu were seized were not placed before the declaring
authority before he issued the declaration order under
section 9(1) of the COFEPCSA Act. M. Mhajan clearly stated
that all the materials that were placed before the detaining
authority were also placed before the declaring authority,
whi ch nmeant that the show cause notice, the reply thereto,
and the seizure list of the passports were not placed before
hi m

The decl arati on made under section 9 of the COFEPOCSA Act
by the Additional Secretary to the Governnent of India on
23-8-1988 reads as - under
"\Wher eas Shri M Ahanedkutty S/o Shri Cheriya Saidukutty
has been detained on 2-8-1988 i n pursuance of order No.
35158/ SSAI / 88/ Home dated 25-6-1988 of the GCovernment of
Kerala made under Section 3(1l) of the Conservation of For-
ei gn Exchange and Prevention of Smuggling Activities Act,
1974 with a view to preventing himfrom snuggling gol d;

And whereas |, the undersigned, specially enmpowered
in this behalf by the Central Government, have carefully
consi dered the grounds of detention and the material served
on the detenu:

227

Now, therefore, |. the undersigned, hereby declare
that | amsatisfied that the aforesaid Shri Ahanmedkutty S/ O
Shri Cheriya Saidukutty is likely to snuggle goods into and
through Trivandrum Airport which is an area highly  wvul nera-
bl e to snuggling as defined in Explanation 1 to Section 9(1)
of the Conservation of Forei gn Exchange-and Prevention of
Smuggling Activities Act, 1974."

This order ex facie says that the declaring authority
had carefully considered the grounds of detention ‘and the
materials served on the detenu and on those materials the
authority was satisfied that the detenu was |likely to’ snug-
gle goods into and through Trivandrum-Airport which was an
area highly vulnerable to snmuggling as defined in Explana-
tion 1 to section 9(1) of the COFEPOSA Act. The question is
whet her there were adequate materials for the authority
being satisfied that the detenu was |ikely to snmuggle goods.
The detenu having already been under detention and his
detention confirnmed by the Government under section 8, the
Advi sory Board having reported that there was ~sufficient
cause for continued detention of the detenu, (were there
still enough nmaterials to be satisfied that the detenu was
likely to smuggle goods into Trivandrum vul nerable area? To
decide this question, M. Vaidyanathan urged, it is neces-
sary to renenber that the passports of the detenu had been
seized by the authorities. According to counsel, if the
detaining authority had applied his mnd to this inportant
fact, he could not have been satisfied that his detention
was hnecessary to restrain the detenu’'s activities of smug-
gling. This point we have touched upon wearlier. |In any
event, M. Vaidyanathan submits, the declaring authority
could not have been satisfied that the detenu "was likely to
smuggle goods into and through the Trivandrum airport™
(which is the vulnerable area) for, w thout a passport, he
could not cone in or go out through the airport.

In Smt. Rekhaben Virendra Kapadia v. State of CGujarat &
Os., [1979] 2 SCC 566, the declaring authority who passed
an order under section 9(1) had also stated that the detenu
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"engages" and "is likely to engage" in transporting snuggl ed
goods. To that extent it was observed by this Court that
there was no material for coming to the conclusion that the
det enu was "engagi ng" hinmself in the unlawful activities as
the detenu had been under detention. However, in an appro-
priate case if the declaring authority came to the conclu-
sion taking into account the past activities of the detenu
that he was likely to continue to indulge in such activities
in future there mght be no justification for this Court to
interfere. It was quite likely that persons

228

who were systematically involved in snuggling activities
could cause reasonable apprehension in the mnds of the
declaring authority that they were likely to continue their
prejudicial activities.

The enphasis in section 9 appears to be on the satisfac-
tion that the detenu (a) snuggles or is likely to smnuggle
goods into, out of or through any area highly vulnerable to
smuggling; or (b) abets or is likely to abet the snuggling
of goods into, out of or through any area highly wvul nerable
to snuggling; or (c) engages or is likely to engage in
transporting or conceal ing or keeping snmuggl ed goods in any
area highly wvul nerable to snuggling; and in making a decl a-
ration to that effect within 5 weeks of the detention of the

person. Explanation i defines "area highly vulnerable to
smuggl i ng" and Expl anation 2 defines ’'custons airport" and
the "custons station". It is true that under section 10 of

the COFEPOSA Act, where the provisions of section 9 apply,
the maxi mum period of detention shall be a period of two
years from the date of detention or the specified period
whi chever period expires later. However, nothing ‘contained
in section 9 shall affect the power ~of the appropriate
CGovernment in either case to revoke or nodify the detention
order at any earlier time. This nmay inply an obligation on
the part of the detaining authority to place the facts and
materials that occurred between the date of detention and
the date of declaration, so as to justify prolongation of
the period of detention. In Snt. Madhu Khanna v. Admi nistra-
tor, Union Territory Delhi, [1986] 4 SCC 240, where detenu’s
representation was rejected and decl arati on ~under ~section
9(1) was nade on the same day but in different files, nere
non-reference of the representation in the declaration  was
hel d not to have shown failure of the declaring authority to
consider the representation before making the declaration
However, as we have taken the view that non-furnishing of
the copies of the bail application and the bail order has
resulted in violation of Article 22(5) of the Constitution
we do not express any opinion on this subm ssion

In the result, the detention order and the i npugned
judgrment are set aside, the appeal is allowed and the detenu
is to be set at liberty in this case.
R S. S Appea
al | owed.
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