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The Judgrment of the Court was delivered by THOVAS, J. Leave granted.

Appellant in this case i's the conpl ai nant before the court of 9th

Metropol itan Magi strate, Saidapet, Chennai. The offence pitted against the
respondent was under Section 138 of the Negotiable Instrunents Act. In fact
there were two conplaints arising out of two sets of cheques which were

di shonoured by the drawee bank. The trial Mgistrate after holding the
respondent guilty of the offence convicted him of the aforesaid of fence but
sentenced himonly to undergo inprisonnment till rising of the court and pay
a fine of Rs. 5000 in both cases. Apparently the respondent was happy and,
therefore, he did not prefer any appeal. But the conpl ai nant/appel |l ant was
unhappy and, therefore, he preferred two revisions before the Hi gh Court on
the prem se that the sentence was grossly inadequate. He contended before
the Hi gh Court that the trial Magistrate should atleast have invoked the
provi si on under Section 357 (3) of the Code of Criminal Procedure (for
short the Code).

However the | earned single Judge of the H gh Court of Madras was not
inclined to interfere with the sentence passed on the respondent and,
therefore, he dism ssed both the revisions. Nonethel ess | earned single

j udge has chosen this opportunity to send a nessage to the tria

Magi strates "to Keep in mnd the object of providing stringent puni shment
and the guidelines given by the Apex Court in Pankaj Bhai Nagjibhai Pate
v. State of Gujarat and Anr., [2001] 2 SCC 595"; nor did the H gh Court

i nvoke Section 357(3) of the Code.

M. KV Viswanat han, |earned counsel for the petitioner invited our
attention to the foll owi ng observati ons made by this Court in K Bhaskaran
v. Sankarna Vai dhyan Bal an, [1999] 7 SCC 510:

"I'f a Judicial Magistrate of the First Class were to order conpensation 'to
the paid to the conplainant fromout of the fine realised the conpl ai nant
will be the | oser when the cheque ambunt exceeded the said limt. In such a
case a conpl ai nant woul d get only the maxi mum anmount of rupees five
thousand. But the Magistrate in such cases can alleviate the grievance of
the conpl ai nant by making resort to Section 357(3) Cr.PC. The Suprene Court
has enphasi sed the need for naking liberal use of the provision. No Iimt
is mentioned in the sub-section and therefore, a Magistrate can award any
sum as conpensation. O Course while fixing the quantum of such
conpensation the Mgistrate has to consider what woul d be the reasonabl e
amount of conpensation payable to the conplainant. Thus, even if the tria
was before a Court of a Magistrate of the first Class in respect of a
cheque which covers an anmount of Rs. 5000 the Court has power to award
conpensation to be paid to the conplainant."

In the said decision this Court rem nded all concerned that it is well to
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remenber the enphasis laid on the need for making |iberal use of Section
357(3) of the Code. This was observed by reference to a decision of this
Court in [1988] 4 SCC 551 Hari Singh v. Sukbir Singh. In the said decision
this Court held as foll ows:

"The quantum of conpensati on may be determ ned by taking into account the
nature of crine, the justness of the claimby the victimand the ability of
accused to pay. If there are nore than one accused they may be asked to pay
in equal terms unless their capacity to pay varies considerably. The
paynment may al so vary dependi ng upon the acts of each accused. Reasonabl e
peri od for payment of compensation, if necessary by instal ments, may al so
be given. The court may enforce the order by inposing sentence in default.
(enphasi s suppli ed)

Qur attention has been brought to a decision rendered by a single judge of
the H gh Court of Kerala vide Rajendran v. Jose, (2001) 3 Kerala Law Ti nes
431, Learned Judge has directed that the decision of this Court in Hari

Si ngh v. Sukhbir~ Singh is not to be followed as this Court |aid down the
sai d | egal proposition wthout adverting to Section 431 of the Code. The
Singl e judge of the H gh Court of Kerala by-passed the | egal proposition
nmade by the apex Court in the following manner:

"The | earned Sessi onsjudge i nposed sentence in default on the basis of the
observati on nade by the apex Court in Hari Kishan & State of Haryana v.
Sukhbir Singh, AIR(1988) SC 2127, that court nmay enforce the order by

i mposi ng sentence in default. It appears that while disposing of that

appeal attention of apex Court was not drawn specifically to the provisions
of S.431 C.P.C. providing for recovery of noney (other than fine) payable
by virtue of any order nade under the Crimnal Procedure Code."

Sayi ng so, |learned single judge set aside "that part of the order passed by
the sessions court directing an accused to undergo sinple inprisonnent for
a period of six months in case of his committing default in paynent of the
conpensati on awarded." Thereafter learned single judge cited another
decision of this Court in Balraj v. State of U P., AIR (1995) SC 1935. It
related to a nurder case. Apart fromthe sentence of inprisonment this
Court awarded conpensation and directed the amount to be coll ected under
Section 431 of the Code. But there.is not even a renpte hint.in the said
deci si on doubting the correctness of the | egal proposition adopted in Har
Singh v. Sukhbir Singh. In other words, the said | egal position remains in
force as no other Bench of this Court has even chosen to depart fromit.

It is inpermssible for the High Court to overrule the decision of the apex
Court on the ground that Suprene Court |aid down the |egal position wthout
considering any other point. It is not only a natter of discipline for the
High Courts in India, it is the mandate of the Constitution as provided in
Article 141 that the | aw declared by the Supreme Court shall be binding on
all courts within the territory of India. It was pointed out by this Court
in Anil Kumar Neotia v. Union of India, AIR 1988 SC 1353 that the High
Court cannot question the correctness of the decision of the Suprenme Court
even though the point sought before the Hi gh Court “was not consi dered by
the Supreme Court.

That a part, Section 431 of the Code has only prescribed that any noney
(other than fine) payable by virtue of an order made under the Code shal

be recoverable "as if it were a fine". Two nodes of the recovery of the
fine have been indicated in Section 421 (1) of the Code. The proviso to the
sub-section says that if the sentence directs that in default of paynment of
the fine, the of fender shall be inprisoned, and if such of fender has

under gone the whol e of such inprisonnent in default, no court shall issue
such warrant for |evy of the anount.

When this Court pronounced in Hari Singh v. Sukhbir Singh, (supra) that a
court may enforce an order to pay conpensation "by inmposing a sentence in
default" it is open to all courts in India to follow the said course. The
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said legal position would continue to hold good until it is overruled by

| arger Bench of this court. Hence |earned single judge of Hi gh Court of
Keral a has conmitted an inpropriety by expressing that the said | ega
direction of this Court should not be followed by the subordinate courts in
Keral a. We express our disapproval of the course adopted by the said judge
in Rajendran v. Jose, (2001) 3 Kerala Law Tines 431. It is unfortunate that
when the Sessions judge has correctly done a course in accordance with the
di scipline the Single judge of the Hi gh Court has incorrectly reversed it.

The total anopunt covered by the cheques involved in the present two cases
was Rs. 4,50,000. There is no case for the respondent that the said anpunt
had been paid either during the pendency of the cases before the tria
court or revision before the High Court or this Court. |If the amounts had
been paid to the conpl ai nant there perhaps woul d have been justification
for inposing a flee-bite sentence as had been chosen by the trial court.
But in a case where the amount covered by the cheque remained unpaid it
shoul d be the [ ook-out of the trial Mugistrates that the sentence for the
of fence under Section 138 shoul d be of such a nature as to give proper

ef fect 'to the object of the legislation. No drawer of the cheque can be

al | owed t'o take di shonour of the cheque issued by himlight heartedly. The
very object of enactnment of provisions |like Section 138 of the Act would
stand defeated if the sentence is of the nature passed by the tria

Magi strate. It is a different matter if the accused paid the anmpunt atl east
during the pendency of the case.

Learned counsel for the respondent contended that the conplai nant has
subsequently filed a civil suit and attached-all the properties of the
respondent. That is not a ground for lessening the gravity of the offence
or to inpose a minor sentence chosen by the trial court.

As we propose to renmt the case back to the trial court, we do not wish to
i ndi cate what exactly should be the |imt of proper sentence to be passed.
The trial Mgistrate shall hear both sides once again in the matter of
sentence and pass a sentence which-is condign. We, therefore, set aside the
sentence passed on the respondent and renit the case back to the tria

Magi strate for passing appropriate sentence on the respondent after hearing
bot h si des.

Learned counsel for the respondent nmade a plea that if the respondent is
abl e to make paynment of the ampunt covered by the cheques he shall not be
debarred fromtaking up the plea for mtigation of the sentence. The
respondent will be entitled to nake such a plea in the event of his
succeedi ng in paying the ambunt covered by the cheques.

Appeal s are disposed of in the above terns.




