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ACT:

Conservation of / Foreign Exchange  and Prevention of
Smuggl ing Activities Act, 1974-Detention order passed by the
Secretary to Covernnent, but the representation nade by the
detenu considered by the Mnister of State-Wether such a
consi deration was not a valid and proper consideration and
therefore the detention itself was invalid-Constitution of
India, 1950, Article 22(5) read with Rule 15 of the Rul es of
Busi ness of Governnment of Mharashtra read with clauses 4, 5
and 6 of the |Instructions issued thereunder and further
standing orders dated 18th July, 1980-C ause (b) of section
8 of COFEPGCSA, expl ai ned.

HEADNOTE

One Hasnain Mikhtar Hussain Lakdawal a was det ai ned by
the CGovernment of Maharashtra by an order of detention dated
31st Decenber, 1980 passed under section 3(1) of COFEPCSA
1974. The order of detention was served on the detenu on
17th January, 1981 along with a conmmunication dated  31st
Decenmber, 1980 and a letter dated 7th January, 1981 was al so
served enclosing copies of the documents relied upon in the
grounds of detention. A letter dated 6th February, 1981
along with nine copies of the representation to be nade by
the detenu sent by the detenu’s advocate to t he
Superi nt endent, Bonbay Central Prison, though handed over to
the detenu by the prison authorities on the sane day was
carried by the detenu to the Nasik Road Central Prison to
which he was shifted on that day. The requisite copies of
the representation duly signed by the detenu were forwarded
to the Governnment and the Chairnan of the Advisory Board on
10th February, 1981. The State Covernment, however, rejected
the representation by its letter dated 25th February, 1981
A copy of the representation sent to the Central Governnent
was also rejected on 26th February 1981. In the meanti ne,
the case of the detenu was referred to the Advisory Board
and on 11th March 1981, when the detenu was called for an
oral hearing, the detenu handed over four copies of a
further representation dated 11th March 1981, praying for
revocati on of the detention order. The Advisory Board consi -
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dered the case and by its report dated 12th March 1981
advi sed the State CGovernment that there was sufficient cause
for the detention of the detenu, and through its letter
dated 16th March, 1981 apprised the detenu’ s advocate of the
position. The State CGovernnent thereafter confirned the
order of detention. Hence the wit petition by the detenu s
wife.

Di smssing the petition, the Court,

N

HELD: 1:1. There was no constitutional or |ega
infirmty in the representation of the detenu having been
consi dered by the Mnister of State for Home. [294 B]

1:2. The only requirenent of Article 22(5) of the
Constitution is that the representation of detenu nust be
consi dered by the detaining authority which in
289
the present case was the ~State Covernment and this
requi rement was clearly satisfied, because when the M nister
of State for Hone considered the representation and rejected
it, he was acting for the State Governnent and the
consi deration -and rejection of the representation was by the
State Governnent. [293 (@

1:3. There is no requirement express or inplied in any
provi sion of COFEPCSA that the same person who acts for the
State Governnent in making the order of detention nust also
consider the representation of detenu. Mre- over, it would
really be to the advant age of the detenu, iif his
representation is 'not considered by the same individual but
fresh mnd is brought to bear upon it. [293 H 294 B]

In view of the clear provisions of Rule 1S of the Rules
of Busi ness of the Governnent of Mharashtra, clauses 4 to 6
of the |Instructions issued by the Governor-thereunder and
the two standing orders dated 18th July 1980 it was
i material, whether P.V. Nayak considered the representation
and disposed it of, or the Mnister of State for Hone did
so, since both had authority to act for the State Governnent
and whatever be the instrunentality, it would be the State
CGovernment which would be considering and dealing with the
representation [292 D-H 293 F]

Snt. Kavita v. State of Miharashtra, [1982] I S.CR
138, foll owed.

2. The State Governnent did not commt any breach of
its constitutional or legal obligation in making a reference
to the Advisory Board wi thout first determ ning the period
for which the detenu was to be detained. [296

2:2. It is not at all necessary for the detaining
authority to apply its mnd and consider at the tine of
passing the order of detention or before making a reference
to the Advisory Board, as to what shall be the period of
detention and whether the detention is to be continued
beyond a period of three nonths or not. The only inhibition
on the detaining authority is that it cannot lawfully
continue the detention for a period | onger than three nonths
unl ess the Advisory Board has, before the expiration of the
period of three nmonths, reported that there is in its
opi nion sufficient cause for such detention. [296 E-F]

2:3. The requirenment of clause (4) of Article 22 of the
Constitution is satisfied by the enactnment of section 8(b)
of the COFEPCSA. This provision for reference to the
Advi sory Board is not confined to cases where the detaining
authority has already cone to a decision that the detention
shal |l be continued for a period |onger than three nonths. It
applies equally where the detaining authority has not yet
made up its mind as to how |l ong the detention shall continue
or even where the detention is to continue for a period of
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three nonths or |ess. Wenever any order of detentionis
nade, whether the detention is to continue for a period
| onger than three nonths or a period of three nonths or |ess
or the detaining authority has not yet applied its mind and
determ ned how long the detention shall be continued, the
appropriate Government is bound wthin five weeks fromthe
date of detention to nake a reference to the Advisory Board
and if it fails to do so, the continuance of the detention
after the expiration of the period of five weeks shoul d be
rendered invalid. The Advisory Board is, in every such case
where a reference is nade, required to submt its report

290

within eleven weeks from the date of detention and if it
reports that there is in its opinion no sufficient cause for
detention, the detaining authority is bound to release the
detenu forthwi th, even though a period of three nonths may
not have expired since the date of detention. This is a
saf equard provided by the COFEPOSA, which is applicable in
all cases of detention, whether the detention is to be
conti nued beyond a period of three nonths or not and whet her
or not the detaining authority has  applied its mnd and
det erm ned, before making a reference to the Advi sory Board,
as to what shall be the period of detention. [295 F-296 E]

3. The State CGovernment, in the instant case, cannot be
said to be guilty’  of ‘any unreasonabl e delay, at any stage,
in considering the representation of the detenu. [297D, 299
B, DI

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition Crimnal No. 1892
of 1981.

Under Article 32 of the Constitution of India

Ram Jet hmal ani, Vineet Kumar, M-~ G Karmali and Naresh
K Sharma for the Petitioner

The Judgrment of the Court was delivered by

BHAGMTI J.: This is a petition for a wit of Habeas
Corpus for securing the release of one Hasnain Mikhtar
Hussai n Lakdawal a (hereinafter referred to as the detenu)
who has been detained by the Governnent of Mharashtra under
an order of detention dated 31st Decenber 1980 mmde in
exercise of the powers conferred under section 3(1) of the
Conservation of Foreign Exchange and Prevention of Smuggli ng
Activities Act 1974 (hereinafter referred to as the
COFEPCSA. This order of detention though dated 31st Decenber
1980 was served on the detenu on 17th January 1981 and
alongwith the order of detention, a comunication,  also
dated 31st Decenber 1980, was served on the -detenu
containing the grounds of detention. The Governnent of
Maharashtra al so served on the detenu at the sanme tine a
letter dated 7th January 1981 enclosing copies of the
docunents relied wupon in the grounds of detention. It
appears that on 6th February 1981 the advocate of the detenu
addressed a letter to the Superintendent, Bonbay Centra
Prison where the detenu was then confined and alongwith this
letter he forwarded nine copies of the representation which
was to be submitted by the detenu to the Covernnment of
Mahar ashtra against the order of detention. This letter was
delivered by the authorities in charge of the Bonbay Centra
Prison to the detenu on 6th February 1981, but on the sane
day the detenu was shifted fromthe Bonbay Central Prison to
Nasi k
291
Road Central Prison and t he ni ne copi es of t he
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representation were therefore carried by the detenu with him
to the Nasik Road Central Prison and from there, the
requi site nunber of copies of the representation duly signed
by the detenu were forwarded to the Governnent of
Maharashtra and the Chairman of the Advisory Board on 10th
February 1981. This representation was however rejected by
the Government of Maharashtra by its letter dated 25th
February 1981. It appears that a copy of the representation
was al so sent by the detenu to the Central Governnment and by
its letter dated 26th February 1981 the Central Government
too rejected the representation. |In the neantinme, the case
of the detenu was referred to the Advisory Board and on 11th
March 1981, the detenu was called for an oral hearing by the
Advi sory Board and at this neeting the detenu handed over to
the Chairman and Menbers of the Advisory Board four copies
of a further representation dated 11th March 1981 addressed
by him jointly to the Chairman and the Menbers of the
Advi sory Board and the Covernment of Mharashtra praying
that the Governnent of Maharashtra may be pl eased to revoke
the order. of detention and set the detenu at |liberty. The
Advi sory Board  considered the -case of the detenu and by a
letter dated 16th March 1981, the Secretary of the Advisory
Board intimated to the advocate of the detenu that the
Advi sory Board had by its report dated 12th March 1981
advi sed the Governnent of Maharashtra that there was
sufficient cause for the detention of the detenu. The State
CGovernment thereafter in exercise of the powers conferred
under clause (f) of @ section 8 passed an order dated 23rd
March 1981 reciting the opinion-given by the Advisory Board
and confirmng the order of the detention. The petitioner
who is the wife of the detenu thereupon preferred the
present writ petition challenging the order of detention
nmade by the Governnent of Maharashtra as also the
conti nuance of the detention wunder the subsequent ' order
dated 23rd March 1981.

There were several grounds wurged on behalf  of the
petitioner in support of the petition and each one of them
was seriously pressed before us by M. Jethmal ani “on behal f
of the petitioner. The first ground was that the order of
detention was nmade by one P. V. Nayak, Secretary to
Governnment, Revenue and Forest Departnent and Ex-officio
Secretary to Covernment, Hone Depar t ment whil e the
representation nade by the detenu against the order of
detention was considered and di sposed of by the Mnister of
State for Home Affairs not by P. V. Nayak and hence there
was no effective consideration of the representati on of the
detenu as required by law. The argunent on.  behalf of the
detenu was that the representation of a
292
det enu nust be considered by the same person who has passed
the order of detention and since in the present case, the
representati on was considered by a different person, it was
not a valid and proper consideration of the representation
and the continuance of the detention of the detenu was
therefore invalid There was also another related ground
urged on behalf of the petitioner and it was that the
Mnister of State for Hone affairs who considered the
representation of the detenu was not conpetent to do so,
both by reason of |lack of authority as also in view of the
fact that the case had already been dealt wth by P. V.
Nayak. W do not think there is any substance in either of
these two grounds. If we | ook at the order of the detention
it is clear that it was not nade by P. V. Nayak in his indi-
vidual capacity as an officer of the State CGovernnment but it
was made by him as representing the State Governnent. It was
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the State CGovernnent which nade the order of detention
acting through the instrunentality of P. V. Nayak, Secretary
to Governnent who was authorised so to act for and on behal f
of and in the nane of the State CGovernment under the Rules
of Business. Rule 15 of the Rules of Business of the
CGovernment of Maharashtra provided that those Rules may "to
such extent as necessary be supplenented by instructions to
be issued by the Governor on the advice of the Chief
Mnister" and in exercise of the power conferred under this
Rul e, the GCovernor of Maharashtra issued Instructions for
the more convenient transaction of the business of the
Government. C auses (4), (5) and (6) of these Instructions
as they stood at the material tine provided inter alia as
under :

4. Except as ot herw se provi ded in t hese
Instructions, cases  shall ordinarily be disposed
of by, or under the authority, of the Mnister-in-
charge, who may by nmeans of standing orders give
such directions as he thinks fit for the disposa
of cases in the Departnent, Copies of such
standing orders ~shall be sent to the Governor and
the Chief Mnister.

5 Each M nister shall arrange with the Secretary of
the Department ~ what nmatters or classes of matters
are to be brought to his personal notice.

6. Except as ot herwi se provided in t hese
i nstructions, cases shall “be subnmitted by the
Secretary in the Department to which the case
bel ongs to the M nister-in-charge.

293

Pursuant to the instructions contained in these
clauses, Shri A R Antulay, Chief Mnister of Mharashtra
and M nister incharge of the Honme Departnent, issued a
Standing order dated 18th July 1980 directing that ' cases
under sub-section (I) of section 3 of the COFEPOSA Act need
not be submitted to himor to the Mnister of State for the
Hone Departnment and that such cases may be allotted to and
di sposed of by any of the six officers nentioned there one
of them being P. V. Nayak. On the same day, another Standing
order was issued by Sh. A R Antulay Chief Mnister of
Maharashtra and M nister-in-charge of . Home Departnent in
pur suance of the provisions contained in Rule 6 of the Rul es
of  Busi ness, directing inter alia that al | cases
appertaining to the COFEPCSA Act and all other matters
arising under the provisions of that Act nay be allotted to
the Mnister of State for Home Affairs. This latter Standing
order provided that nothing contained in it shall affect the
directions contained in the earlier Standing order issued on
the sane day. It will therefore be seen that P. V. Nayak was
aut hori sed under the earlier Standing order dated 18th July
1980 to deal with and di spose of cases under sub-section (I)
of section 3 of the COFEPCSA and it was in exercise of the
authority thus conferred upon himthat P. V.
Nayak acting for the State Government nade the order  of
detention agai nst the assessee under sub-section (1) of
section 3. [t was the State Governnent which nade the order
of detention and not P. V. Nayak in his individual capacity.
The representati on mnade by the detenu against the order of
detention was also therefore required to be considered by
the State Government and either it could be disposed of by
P. V. Nayak acting for the State Governnent wunder the
earlier Standing order dated 18th July 1980 or the Mnister
of State for Home <could dispose it of wunder the |later
Standi ng order dated 18th July 1980. Whether P. V. Nayak
considered the representation and disposed it of or the
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M nister of State for Hone did so woul d be inmaterial, since
both had authority to act for the State Government and
wherever be the instrunmentality, whether P. V. Nayak or the
M nister of State for Hone, it would be the State Governnent
whi ch woul d be consi deri ng and deal i ng with t he
representation. The only requirement of Article 22 (5) is
that the representation of the detenu nust be considered by
the detaining authority which in the present case is the
State Governnent and this requirenment was clearly satisfied
because when the Mnister of State for Hone considered the
representation and rejected it, he was acting for the State
CGovernment and the consideration and rejection of the
representation was by the State Governnent. There is no
requi renent express or inplied in any provision of the
COFEPCSA that the sane person who acts for
294
the State Government in~ making the order of detention nust
al so consider the representation of the detenu. In fact, as
poi nted out by Chinnappa Reddy, J. in Snt. Kavita v. State
of Maharashtra(l) a Governnent business can never get
through if the sane individual has to act for the Governnent
in every case or proceeding or transaction, however
advant ageous it nmay be to do so." Myreover it would really
be to the advantage of the detenu if his representation is
not considered by 'the  sane individual but fresh mnd is
brought to bear upon it. W do not therefore see any
constitutional or ' legal infirmty .in- the  representation
havi ng been considered by the Mnister of State for Hone.
The next contention of M. Jethmalani on behalf of the
petitioner was that there was nothing to ~show that the
decision to confirmthe order of detention and continue the
detention of the detenu was taken by the State Government as
required by clause (f) of section 8 and hence the

conti nuance of the detention was  invalid. It is vreally
difficult to appreciate this contention urged on behalf of
the petitioner. 1t is clear fromthe annexures to the wit

petition that after receipt of the opinion of the Advisory
Board that there was in its opinion sufficient cause for the
detention of the detenu, the State Governnment in-exercise of
the powers conferred under clause (f) of section 8, nade an
order dated 23rd March 1981 confirmng the detention order
and continuing the detention of the detenu. This order was
expressed to be made "By order and in the nane of the
CGovernor of Maharashtra" and was aut henticated by the Under
Secretary to the Governnment of Maharashtra Hone Departnent.
It recited in so many terns that it was the State Governnent
which was confirmng the order of detention and continuing
the detention of the detenu and no material has been pl aced
before us on behal f of the detenu to displace the
correctness of this recital. There can therefore be no doubt
that the ordr confirmng the detention of the detenu was
made by the State Governnment. Moreover, we have the
statement on oath made by C. V. Karnik, Assistant Secretary
to the Government of Maharashtra, Hone Departnent that "the
Government of Maharashtra thereafter wunder clause (f)  of
section 8 of the said Act confirmed the said detention order
by an order dated 23rd March 1981."

It was then contended by M. Jethnmalani on behal f of
the petitioner that under clause (b) of section 8 it as the
obl i gation of
295
the State Governnent to nmake a reference to the Advisory
Board A within five weeks fromthe date of detention of the
detenu and there was nothing to show that the State
CGovernment had rmade such a reference to the Advi sory Board.
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This contention is also wthout substance and totally
futile, because it is clear from the statenent of C VW
Karnik in his affidavit that it was the State Governnent
which referred the case of the detenu to the Advisory Board
under clause (b) of section 8 and no material has been
pl aced before us on behalf of the detenu controverting the
correctness of this statenent. M. Jethralani also raised
anot her contention in this connection and it was that,
before making a reference to the Advisory Board, the State
CGovernment had not applied its mind to the question whet her
it was necessary to detain the detenu for a period | onger
than three nonths and this non application of mnd vitiated
the reference to the Advisory Board and the subsequent order
of confirmation following upon it. The argunent of M.
Jethmal ani was that it~ was only if the State Governnent
decided to detain a person for a period |longer than three
nmonths that it was required to refer the case of such person
to the Advisory Board and it was therefore necessary for the
State Governnent in every case of detention to apply its
m nd and ' consider at |east before nmaking a reference to the
Advi sory Board whet her the detention was to be continued for
a period longer than three nonths. W are of the view that
this argument is not well founded and nust be rejected. It
is clear that wunder clause (4) of Article 22 no |aw
providing for preventive detention can authorise the
detention of a person for a period |onger than three nonths
unl ess the Advisory Board has reported before the expiration
of the period of ‘three nonths that there is in its opinion
sufficient cause for such detention. This requirenment of
clause (4) of Article 22 is satisfied by the enactnent of
section 8 iqg the COFEPCSA. Section 8 clause (h) provides
that in case of every detention the appropriate Governnent
shall, within five weeks fromthe date of detention, nake a
reference to the Advisory Board and the Advisory Board is
required to nake a report as to whether or not there is
sufficient cause for the detention of the detenu and submt
the sane to the appropriate Government within el even weeks
fromthe date of detention of ‘the detenu. The period of
el even weeks fromthe date of detention is prescribed for
the submission of the report obviously because under cl ause
(4) of Article 22 no detention can l'awmfully continue fora
period | onger than three nonths unless the Advisory Board
has reported before the expiration of the period of three
nonths that there is inits opinion sufficient cause for
such detention. But one thing is clear that thi's provision
for reference to the Advisory Board is not confined to cases
wher e

296

the detaining authority has already cone to a decision'that
the detention shall be continued for a period |onger than

three nonths. It applies equally where the “detaining
authority has not yet nmade up its mind as to how llong the
detention shall continue or even where the detentionis to

continue for a period of three nmonths or |ess. \Wenever any
order of detention is made, whether the detention is to
continue for a period |onger than three nonths or a period
of three nonths or 1less or the detaining authority has not
yet applied its mind and deternined how |long the detention
shall be continued, the appropriate Government is bound
within five weeks from the date of detention to make a
reference to the Advisory Board and if it fails to do so,
the continuance of the detention after the expiration of the
peri od of five weeks would be rendered invalid. The Advisory
Board is, in every such case where a reference is made,
required to submt its report within eleven weeks fromthe
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date of detention and if it reports that there is inits
opinion no sufficient cause for detention the detaining
authority is bound to release the detenu forthwith, even
though a period of three nonths nmay not have expired since
the date of detention. This is a safeguard provided by the
COFEPCSA Act, which is applicable in all cases of detention

whet her the detention is to be continued beyond a period of
three nonths or not and whether or not the detaining
authority has applied its mnd and determ ned, before naking
a reference to the Advisory Board, as to what shall be the
period of detention. W are clearly of the viewthat it is
not at all necessary for the detaining authority to apply
its mnd and consider at the tine of passing the order of
detention or before making. a reference to the Advisory
Board, as to what shall be the period of detention and
whet her the detention is to be continued beyond a period of
three nonths or not. The only  inhibition on the detaining
authority . is that it cannot |lawfully continue the detention
for a periodlonger than three nonths unless the Advisory
Board has, ~before the expiration of the period of three
nonths, reported that three isin “its opinion sufficient
cause for such detention. W nust therefore hold that the
State Gover nnent dild not conmit any breach of its
constitutional or legal obligation in making a reference to
the Advisory Board w thout first determning the period for
whi ch the detenu was to be detai ned.

M. Jethmalani on behalf of the petitioner Ilastly
submitted that there was unreasonable delay on the part of
the State CGovernnent in considering the representation of
the detenu and this delay was fatal to thevalidity of the
continuance of the detention. This contention is also
wi t hout substance and must be rejected. 1t is no
297
doubt true that the advocate of the detenu sent nine copies
of the representation to the detenu on 6th February, 1981
and these nine copies came to be forwarded to  various
authorities only on 10th February, 1981 but the affidavit of
B. B. Milay, Jailer attached to the Bonbay Central Prison
shows that these nine copies were handed over by B. B. Mil ay
to the detenu as soon as they were received by himfromthe
emi ssary of the detenu’s advocate and the detenu got B these
documents on the sane day, nanely 6th February, 1981. B. B
Mul ay asked the detenu to sign the representation and hand
over the sane for being forwarded to the State Governnent
but the detenu stated that he would sign the representation
only after going through it and he therefore carried the
nine copies of the representation with himto the Nasik
Central Jail where he was shifted in the evening of 6th
February, 1981 and it was only on 10th February, 1981 that
he signed all the nine copies of the representation and
handed over the same to C. P. Gaekwad, Jailer, |n-charge of
the Nasik Central Prison and according to the affidavit of
C. P. Gaekwad, these nine copies of the representation duly
signed by the detenu were forwarded to the respective
authorities on the sane day. There was therefore no un-
reasonable delay on the part of the State authorities at
this stage.

Proceeding further we find that the representation sent
by the detenu was received in the Hone Departnent of the
State Governnent on 13th February, 1981 and on the sane day,
aletter was addressed by the Hone Departnment to the
Col l ector of Custons calling for his remarks in regard to
the various allegations contained in the representation and
para-w se coments were received fromthe Custons Depart nment
on 21st February, 1981. Now, it <cannot be said that the
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Gover nirent act ed unr easonabl y in f orwar di ng the
representation of the detenu to the Collector of Custons and
wai ting for the para-w se coments of t he Cust ons
Aut horities, since there were various allegations nade in
the representation which called for the comments of the
Custonms Department and without such conmments, the State
Government could not fairly and properly consider the
representation of the detenu. It may be noted that the
conmuni cation from the Honme Departnent dated 13th February,
1981 could not have reached the Collector of Custons unti
16th February, 1981 because 14th and 15th February were
Sat urday and Sunday and therefore closed holidays. The reply
of the Custons Authorities which was received on 21st
February 1981 nust have been despatched on 20th February and
therefore the Custonms Authorities did not have nore than
four or five days withinwhich to give their coments in
regard to the various allegations contained in the repre-
298

sentation of the detenu and this tine taken by the Custons
Aut horiti'es cannot be regarded as unreasonable. W do not
think that in these circunstances the State CGovernnent could
be said to be guilty of -any unreasonabl e delay so far as the
period between 13th February and 21st February, 1981 is
concer ned.

There was al so no unreasonable delay after 21st
February, 1981. The affidavit of C. V. Karnik shows that the
representation of the detenu was inmediately put up before
the Mnister of State for Home for consideration, in the
[ight of the comrents received fromthe Customs Authorities
and the representation was considered and rejected by the
M nister of State for Hone —on 23rd February, 1981 and
necessary intimation to that effect was conveyed to the
detenu by a letter dated 25th February 1981. It is
i mpossible to hold in these circunstances that there was any
unreasonabl e delay on the part-of the State Government in
considering the representation of the detenu and this
contention of M. Jethmal ani nust ‘be rejected.

These were all the contentions urged on behalf of the
petitioner and since there is no substance in~ them the
petition fails and is dism ssed.

S. R Petition-di sm ssed.
299




