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It is regrettable that in spite of being cautioned four tines by
this Court not to challenge election of the President of Indiain a
cavalier and light hearted nmanner, the petitioner, who is an advocate
has filed the present election petition challenging the election of Dr.
A.P.J. Abdul Kalam (respondent No.1l) as President of India on the
sane/simlar grounds of challenge which stand concluded agai nst him

in petitioner’'s own cases by several decisions of this Court. - Qur regret
i s conpounded by the fact that petitioner is an advocate. He does, we
presune, know the val ue of earlier binding precedents declaring the

| aw by the highest court of the |and.

Thi s judgnent shall dispose of Election Petition No.1 of 2002
and Special Leave Petition No.22385 of 2002. The facts are being
stated fromthe El ection Petition which covers and takes care of the
points raised in the special |eave petition as well.

Petitioner has chall enged the el ection of Respondent No.1 to the
of fice of the President of India which was held in pursuance to the
notification dated 11th June, 2002 published by the Returning Oficer
Shri R C Tripathi, Secretary CGeneral, Rajya Sabha. The said election
was conducted under the provisions of Presidential and Vice-

Presidential Elections Act, 1952 (hereinafter referred to as ’the Act’),
and the Presidential and Vice-Presidential Election Rules, 1974
(hereinafter referred to as "the Rules’).

In all 54 nomination papers were filed within the tine
prescri bed. Respondent No.1 was nominated by the ruling Nationa
Denocratic Alliance and its allies and the main opposition party, i.e,
the Indian National Congress(l) and its allies whereas Captain
Lakshm Sehgal, respondent No.2, was sponsored and nom nated by
CPI(M and its allied parti es.

Scrutiny of the nom nation papers in connection with the
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Presidential Election, 2002 was conducted on 26th of June, 2002 by the
Returning O ficer. Nomination papers of all candidates other than
respondent Nos. 1 & 2 were rejected. Nonination paper of the
petitioner was rejected on the ground that the sane was not
acconpani ed by a certified copy of the entry relating to the candi date
in the electoral roll and that the requirenents of |aw were inconplete
for want of proposers and seconders. Petitioner had filed his witten
objections to the two sets of nomination papers filed by respondent
No. 1 which were duly considered and rejected being wthout any
substance. The poll for the contest between respondent Nos. 1 & 2
took place on 15th July, 2002. Respondent No.1 was decl ared el ected
as the President of India having received majority of votes. The result
of the said el ection was declared in extraordi nary gazette of India of
18th July, 2002 declaring Dr. A P.J.Abdul Kalam respondent No.1l, as
elected to the office of the President of India. Respondent No.1l took
oath of the office of the President of India on 25th July, 2002.

On 10th of July, 2002, petitioner filed CWP. No.4119 of 2002
under Article 226/227 of the Constitution of India in the H gh Court
of Judi cature at New Del hi-chal l.enging the rejection of his nonination
paper and the acceptance of the nonination papers of respondent Nos.
1 & 2 herein and the constitutional validity of various provisions of the
Act and the Rules and Section 29A of the Representation of Peoples
Act, 1951 being violative of Articles 14, 21, 38, 54, 71(1)(3), 79, 80(1)
and 324 of the Constitution of India. The said wit petition was
di smissed by a Division Bench of the H gh Court of Delhi by a

detail ed order on 12th July, 2002. Speci al l.eave petition (Cvil)
No. 22385 of 2002 arises fromthe said decision of the H gh Court of
Del hi .

The el ection petition No.1l of 2002 has been filed seeking a

declaration that the result of the election declaring respondent No.1l as
the duly el ected President of India be declared void for illegal rejection
of the nom nation paper of the petitioner and the illegal acceptance of
the nom nation paper of the respondent No.1l. The various provisions

of the Act and the Rules being ultra vires the Constitution of Indiato
whi ch the chall enge was | aid before the High Court in the wit petition
has been laid in the election petition as well.

Part 1l of the Act (Sections 3 to 12) contains provisions relating

to the conduct of Presidential and Vice-Presidential Elections.

Section 3 provides that the El ection Conm ssion for the purpose of

each el ection of the President and Vice-President shall, iin consultation
with the Central Governnment, appoint a Returning Oficer having his
office in New Del hi and rmay al so appoi nt one or nore Assi stant

Returning O ficers. Under section 4(1) the Election Comm ssion by
notification is to issue the election progranme prescribing the |ast date
for filing the nomi nations, the date for scrutiny of nom nations, | ast
date for the withdrawal of candi dature and the date on which a pol

shall, if necessary, take place. Section 5 provides for giving of a
public notice of election by the Returning O ficer after the issuance of
the notification under sub-section (1) of section 4. ' Section 5A
prescribes that any person may be nom nated for election to the office

of President or Vice-President if he is qualified to be elected to that
of fice under the Constitution. Section 5B provides for presentation of
nom nati on papers and |ays down the requirenment for a valid

nom nation. Sub-section 1 of Section 5 requires that nom nation

papers conpleted in the prescribed formmust be subscribed by

candi date as assenting to the nomination. |In clause (a) of Section 5
(1), as it stood prior to 5.6.1997, prescribed that in case of Presidentia
El ection, the nom nation papers shall also be subscribed by at |east ten
el ectors as proposers and at |east ten electors as seconders. Section 5B
(2) lays down that each nom nation paper shall be acconpanied by a
certified copy of the entry relating to the candidate in the electoral rol
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for the parliamentary constituency in which the candidate is registered
as an elector. Any nom nation paper which is not acconpani ed by the
certified copy is required to be rejected under section 5B(4). Section
5C, prior to 5.6.1997, prescribed that a candidate shall not be deened
to be duly nom nated for election unless he deposits or causes to be
deposited a sum of two thousand five hundred rupees. Section 5E

makes provisions for scrutiny of nomination papers by the Returning
Oficer. Gound (c) of section 5E(3) provides for rejection of a

nom nation paper if it is not subscribed by the required nunber of
proposers or seconders and ground (e) provides for rejection of the

nom nati on papers on the ground of failure to conply with any of the
provi sions of section 5B or section 5C. Section 8 |lays down the
procedure in contested and uncontested el ections. Section 9 provides
for manner of voting at the elections and section 10 deals with
counting of votes. Section 11 provides for declaration of results on the
conpl etion of counting of votes.

By Act 35/97 in clause (a) of section 5B instead of 10 proposers
and 10 seconders, provisions have been nade that in the case of
el ection tothe office of President there should be at |east 50 electors as
proposers-and-at |east 50 electors as seconders. |In Section 5C the
deposit anpunt was increased from Rs.2500/- to Rs. 15,000/-.

Part 111 of the Act (Section 13 to 20) contains provisions relating
to di sputes regarding elections. Section 13(a) defines "candidate" to
nean a person who has been or clains to have been duly nom nated as
a candidate at an election. Section 14(1) provides that no el ection shal
be called in question except by presenting an election petition to the
authority specified in sub-section 2. This Court has been specified as
the authority to try the election petition. ~Sub-section 1 of section
14(A) |lays down that an el ection petition can either be presented by
any candi date at such election, or in the case of Presidential election
by twenty or nore el ectors joined together as petitioners. Section 18
prescri bes the grounds on which the el ection of a returned candi date
can be declared to be void. Clause (c) of section 18 with which we are
concerned provides that the el ection can be declared to be void if the
nom nation of a candi date has been wongly rejected or the nom nation
of the successful candi date has been wongly accepted.

We did not deemit necessary to issue notice in these petitions

as the points raised in the election petition as well as in the specia
| eave petition already stand concl uded by the previous judgments of
this Court.

Section 14 of the Act provides that no el ection shall be called in
guesti on except by presenting an el ection petition to the authority
specified in sub-section (2). Sub-section (2) specifies that the
Supreme Court of India shall have the jurisdiction to try an election
petition. Sub-section (3) provides that every election petition shall be
presented to such authority in accordance with the provisions of this
Part and of the rules nmade by the Suprene Court under Article 145.

Part VII, Order XXXI X of the rules made by this Court, known as

Supreme Court Rules, 1966, contains rules relating to el ection petition
filed under Part 111 of Section 14 (3) of the Act. Rule 2 of the Oder
XXXI X | ays down that an application calling in question an el ection
shall only be by a petition nade and presented in accordance with the
provi sions of this Oder. Rules 34 provides that subject to
t he

provisions of this Order or any special order or directions of the

Court, the procedure in an election petition shall follow, as nearly as
nmay be, the procedure in proceedi ngs before the Court in the exercise

of its original jurisdiction. Thus the procedure contained in Part II1l of
the rules of this Court including Oder XXIIl relating to the
institution of suits by plaints, applies to the proceedi ngs comenced
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by el ection petitions after reading the word "petition" for "plaint".
Rule 6 of these Rules provides that this Court, after the plaint has been
presented to the Registrar and nunbered, shall reject the plaint "where
it does not disclose a cause of action", or where "the suit appears from
the statement in the plaint to be barred by any | aw'. Since the points
raised in this petition stand concluded by the previous judgnents of

this Court we have not deened it necessary to i ssue notice and di spose

of the petition at the prelinmnary stage. The points which arise for
consi deration before us are:

(1) Does the petitioner have a |locus standi to

mai ntain his election petition, or in other words, is he

duly nom nated candi date in accordance wth

provi sions of Sections 5B and 5C of the Presidentia

and Vice Presidential Elections Act?

(2) Has the petition put a valid challenge to the

validity of Sections 5B and 5C of the Act or any other

provi sions of the Act and the Rul es?

(3) I's the petition nmaintainable?

Article 54 of the Constitution of India provides that the

Presi dent shall be el ected by the nenbers of an electoral college

consi sting of the elected nmenbers of both Houses of Parlianment and

the el ected nmenbers of the Legislative Assenblies of the States. The
manner of el ection of the President is based on proportiona
representation by neans of a single transferable vote by secret ballot.
Article 71 | ays down as foll ows:

"71. WMatters relating to, or connected with, the

el ection of a President or Vice-President.- (1) Al
doubts and disputes arising out of or in connection wth
the election of a President or Vice-President shall be
inquired into and deci ded by the Suprene Court whose
deci si on shall be final

(2) If the election of a person as President or

Vi ce-President is declared void by the Suprenme Court,

acts done by himin the exercise and perfornmance of 'the
powers and duties of the office of  President or Vice-
President, as the case nay be, on or before the date of the
deci sion of the Supreme Court shall not be invalidated by
reason of that declaration.

(3) Subj ect to the provisions of this

Constitution, Parlianent nay by |law regul ate any matter
relating to or connected with the election of a President
or Vice-President.

(4) The el ection of a person as President or

Vi ce-President shall not be called in question on the
ground of the existence of any vacancy for whatever
reason anong the nmenbers of the electoral college
electing him"

To carry out the purpose of Article 71(3) of the Constitution of

India the Presidential and Vice-Presidential Election Act, 1952 was
enacted by Parlianent. The grounds on which the el ection can be
guestioned as well as the node of questioning it were |aid down by

the Act. Section 14A of the Act provides an election petition calling
in question an election may be presented on one or nore of the

grounds specified in Sub-section (1) of Section 18 and Section 19 to
the Suprenme Court by any candidate at such election or in the case of
Presidential election by 20 or nore el ectors joined as petitioners.
Section 13 (a) of the Act defines the 'candidate’ to mean a person who
has been or clainms to have been duly nom nated as a candi date at an
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el ecti on.

The petitioner adnmits in his petition that he was not duly
noni nated as per requirenent of the provisions of Section 5B of the
Act which provides that each candi date shall

"deliver to the Returning Oficer at the placed

specified in this behalf in the public notice issued under
Section 5 a nom nation paper conpleted in the prescribed
form and subscribed by the candidate as assenting to the
nom nati on, and

(a) in the case of Presidential election, also by at
|l east fifty electors as proposers and at | east

fifty electors as seconders;

(b) in the case of Vice-Presidential election, also
by at | east twenty el ectors as proposers and at

| east twenty el ectors as seconders:

Priovided that no nom nation paper shall be
presented to the Returning Oficer on a day which
is a public holiday.

XXX XXX XXXX"
Agai n Section 5C provides that:

"5C. (1) A candidate shall not be deemed to be
duly nomi nated for election unless he deposits or
causes to be deposited a sum of fifteen thousand
rupees;

Provi ded that where a candi date has been
nom nated by nore than one nom nation paper for
the sane el ection, not nore than one deposit shal
be required of himunder this sub-section

XXX XXX XXX

Nom nati on paper of the petitioner was rejected on'the ground
that it was not proposed and seconded by the requisite nunbers of
proposers and seconders. This point was exam ned exhaustively by
this Court in the case of very petitioner now before us agai nst the
former President Neel am Sanj eeva Reddy reported in Charan La
Sahu Vs. Neel am Sanj eeva Reddy, 1978 (2) SCC 500 and it was held
t hat :

"The result of a careful consideration by us of the
provi si ons nmentioned above is that we think that,

the procedure or manner for questioning the
Presidential election having been laid down, the
petitioner must cone within the four corners of

that procedure in order to have a locus standi to
chall enge the Presidential election and to be able to
maintain this petition. |f he neither is nor can
claimto be a candidate, on assertions nade by him
in his petition itself, he would be | acking the right
to question the election of Shri Neel am Sanj eeva
Reddy as Presidential of India. The effect of the
provi sion of Sections 14 (1), 14 (2) and 14 (3) and
14A (1) of the Act, read with Oder XXXI X, Rul es

2 and 5 of the Rules of this Court, is that the
petition before us is barred because the petitioner
has not got the required locus srtandi to maintain
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it."

Again in Charan Lal Sahu Vs. G ani Zail Singh, 1984 (1) SCC

390, the point raised by the petitioner on the second |inb of Section
13 (a) of the Act defining the candidate to nean; "clains to have been
duly nomi nated as a candidate" was rejected. Rejecting the said
contention this Court observed:

"The petitioners, however, contend that even if it is

hel d that they were not duly nomi nated as candi dates,
their petitions cannot be dism ssed on that ground since
they "claimto have been duly nom nated". It is true that,
in the mtter of claimto candi dacy, a person who clains
to have been duly nonminated is on par with a person who,
in fact, was duly nom nated. But, the claimto have been
dul y nom nat ed cannot be nmade by a person whose

nom nati on paper does not conply with the mandatory

requi renents of Section 5-B (1)(a) of the Act. That is to
say, a person whose nonination paper, admttedly, was

not subscribed by the requisite nunber of electors as
proposers and seconders cannot claimthat he was duly

nomi nated. Such a claimcan only be made by a person

who can show that hi's nom nation paper confornmed to

the provisions of Section 5-B and yet it was rejected, that
is, wongly rejected by the Returning Officer. To
illustrate, if the Returning Oficer rejects-a nom nation
paper on the ground that one of the ten subscribers who
had proposed the nomi nation is not an elector, the
petitioner can claimto have been duly nom nated if he
proves that the said proposer was in fact an 'elector’

Thus, the occasion for a person to nake a claim

that he was duly nonminated can arise only if his

nom nati on paper conplies with the statutory

requi rements which govern the filing of nom nation
papers and not otherwi se. The claimthat he was ’'duly’
nom nat ed necessarily inplies and invol ves the claimthat
hi s nomi nati on paper confornmed to the requirenments of
the statute. Therefore, a contestant whose nomni nation
paper is not subscribed by at |least ten electors as
proposers and ten electors as seconders, as required by
Section 5-B (1)(a) of the Act, cannot claimto have been
duly nomi nated, any nore than a contestant who had not
subscribed his assent to his own nom nation can. -~ The
claimof a contestant that he was duly noni nated nust
arise out of his conpliance with the provisions of the
Act. It cannot arise out of the violation of the Act.

Q herwi se, a person who had not filed any nom nation
paper at all but who had only informed the Returning
Oficer orally that he desired to contest the election could
al so contend that he "clainms to have been duly noni nated
as a candi date".

The question regarding | ocus standi was exam ned for the third

time in the election petition filed by the petitioner in Charan Lal Sahu
Vs. K.R Narayanan & Ors., 1998 (1) SCC 56, it was again reiterated
t hat :

"I'n view of the decisions referred to above, it rmust

be held that neither of the petitioners was a "candi date"

as the said expression is defined in Section 2 (d) of the

Act since neither of them had been duly nom nated nor

could he claimto have been noninated as a candi date

i nasmuch as the nom nation papers filed by both of them

did not conply with the mandatory requirenents of
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Section 5 B (1)(a) of the Act and the nom nati on paper

of Petitioner 2 was filed without conplying with the

requi renents of Section 5 B (2) of the Act. On that

view it nust be held that neither of the petitioners has the
| ocus standi to maintain the petition."

In view of the authoritative pronouncenents of this Court the
petitioner cannot be regarded as a person who had been noni nated or
can claimto have been duly nom nated as candidate at the election in
guestion. Hi s nom nation papers were thus rightly rejected by the
returning officer and the petition on his behalf is, therefore, not
mai nt ai nabl e.

Question regarding the constitutional validity of Sections 5B

and 5C before its amendnent by Act No. 35 of 1997 which provided
that there should be at |east ten electors as proposers and ten el ectors
as seconders was examined in Fakruddin Ali Ahmed’ s case (supra)

and Neel am Sanj eeva Reddy’'s case (supra). The validity of these two
sections as they existed then was upheld. The validity of anmending
Act No. 35 of 1997 anendi ng Sections 5B and 5C providing for at

| east fifty electors as proposers and seconders instead of ten proposers
and seconders as provided prior to the anmendnment was questioned in

K. R Narayanan case (supra): The sane was rejected and these two
provisions were held to be intra vires. "It was held:

"As regards the submission urged on behal f of the
petitioners regarding the validity of 'the provisions of
Sections 5-B and 5-C.as they stood prior to 5-6-1997, it
may be stated that the validity of the said provisions has
been upheld by this Court in Charan Lal SahuV.

Fakruddin Ali Ahned; Charan Lal Sahu v S. Neel am

Sanj eeva Reddy and Charan Lal Sahu V. Gani Zai

Singh. Petitioner 1 was a party to all these deci sions.
The challenge to the validity of the anendnents

i ntroduced by the O dinance and the Amendment Act has

been negatived by this Court in thethree wit petitions
referred to above, two out of which were filed by
Petitioner 1. The petitioners have urged that in this
petition the challenge to the validity of Section 5-B’is
based on the ground that it violates the principle of
secrecy of ballot incorporated in Article 55 (3) of the
Constitution and that this ground has not been consi dered
in the earlier decisions. W do not find any nerit in this
contention. The requirenent in Section 5-B (1)(a) about
the nomi nation paper being subscribed by a particul ar
nunber of el ectors as proposers and seconders does not,

in any way, involve the infringement of the secrecy of
ball ot at the election inasnuch as the el ector who has
subscri bed the nonination paper of a person as a

proposer or as a seconder is free to cast his vote in favour
of any candidate and is not bound to vote for the person
whose nom nati on paper he has subscribed as a proposer

or seconder. The identity of the candidate in whose
favour he has cast his vote is not be disclosed.™

The contention on the question as to whether there was a

conflict between Articles 58 and 71 of the Constitution of India was
al so rejected in Neel am Sanj eeva Reddy’' s case (supra) by observing

t hus:

"It is clear to us that Article 58 only provides the

qualifications or conditions for the eligibility of a

candidate. It has nothing to do with the nomi nation of a

candi dat e which requires ten proposers and ten

seconders. W think that in the case of an election to
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such a high office as that of the President of India, it is
quite reasonable to lay down the condition that a person
who is allowed to contest the election as a candi date mnust
have at | east ten proposers and ten seconders from

amongst hundrends of electors who are |egislators. W
think that the subject-matter of Section 5B and 5C is

conpl etely covered by the provisions of Article 71 (1) of
the Constitution set out above. W also think that there
is no force in the contention that Sections 5B and 5C of
the Act are in conflict with Article 14 of the Constitution
The conditions |aid down in Sections 5B and 5C apply to

all persons who want to be candidates at a Presidentia

el ection without any discrimnation. They prina facie

i nposed reasonabl e conditions to be observed by any

person who wants seriously to contest at a Presidentia

el ection. Hence, this provision wuld be valid even apart
fromArticle 71(3) of the Constitution.”

Every concei vabl e chal | enge of these provisions has already

been upheld by this Court inthe aforesaid three judgnments in the
petitioner’s own case and in M thilesh Kumar Sinha Vs. Returning
Oficer for Presidential Election, 1993 (Supp. (4) SCC 386. W need
not exam ne these points any further in view of the consistent view of
this Court with which we respectfully agree.

Anot her contention which just needs to be noticed and rejected

is regarding the validity of the procedure prescribed under the Act and
the Rules for holding the election of the President and Vice-President
or its being ultra vires the Constitution of India. The procedure laid
under the Act and the Rul es has already been- upheld in the judgnents,
already referred to.

hjections to the validity of the nom nation paper filed by

respondent No.1 which was rejected by the returning officer are so
frivolous that they do not require attention of this Court. |In our

opi nion, returning officer rightly overruled the objections filed by the
petitioner questioning the validity of the nom nation paper filed by
respondent No. 1.

Bef ore we conclude, we would like to advert to an aspect which

was specifically pointed out by this Court in K R~ Narayanan’s case
(supra) which cannot be ignored rather needs to be highlighted again

It was observed that before filing the said election petition the
petitioner had earlier filed four election petitions challenging the

el ection of the returnned candidates in the Presidential elections held
in the years 1974, 1977, 1982 and 1997. Al these election petitions
were di sm ssed on the ground that the petitioner had no | ocus standi to
maintain the election petition. This Court in K R Narayanan' s case
(supra) after referring to the observations nmade in the earlier
judgrments that frivolous election petitions on the sane very ground
should not be filed, while disnissing the petition, inposed the cost of
Rs. 10,000/-. Coming down heavily against the filing of such

frivolous election petitions it was observed:

"We find that these observati ons have had no
effect. This election petition which has been
jointly filed by the two petitioners shows no

i mprovenent. It suffers fromthe sane defects as
the earlier petitions filed by the petitioners. It
seens that the petitioners are obsessed with a
desire that they should find a place in sone Book
of Records. They find the tenptation to file an

el ection petition after the Presidential election too
difficult toresist. It is a matter of regret that
Petitioner 1, who happens to be an advocate
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hi nsel f, has been persisting in his pastine
knowi ng wel |l that such conduct on his part
amounts to an abuse of the process of law. This
Court has so far refrained frominposing costs in
the election petitions that were filed by the
petitioners earlier. It is high time that the
petitioners who have persisted in filing this
petition in spite of the law | aid down
authoritatively by this Court in the earlier
decisions are saddled with costs."

It seens that the petitioner, although an advocate, has not |earnt
any | esson fromthe observations nade by this Court in the earlier
judgrments and that is why we have begun the judgnment with the
observation that such a conduct on the part of the petitioner who
happens to be an advocate is regrettable. W hope he does not do so
agai n.

For 't he reasons stated above, we do not find any nerit either in
the election petition or in the special |eave petition against the
judgrment of the Hi gh Court of Delhi and dismiss themw th costs
whi ch are assessed onRs. 25,000/- in each case. The costs so
deposited shall be transferred to the Suprene Court Legal Services
Conmittee. It is also directed that no petition filed by the petitioner-
i n-person shall be entertained in this Court till the amount of costs
i nposed i s deposited.




