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ACT:

U. P. Cooperative Societies Act, 1975, Sections 121 and
122, scope of the schenme under-if two sets of service Rules
are prevalent, whi ch- woul d prevail - Whether the u. P.
Cooperative Sugar Factories Federation Service Rules, 1976
override the U P. Cooperative Societies’ Enployees Service
Regul ati ons 1975.

Deened Confirmati on-Wet her an _enployee who has
conpl eted the statutory maxi num-period of probation could be
deened to have been confirned-U P.. Cooperative Societies
Enpl oyees Service Regulations 1975, Regulations 17 and 18-
Whet her reversion to substantive post in such a case, valid.

HEADNOTE:

In the State of Utar Pradesh there are two sets of
service rules (i) The U P. Cooperative Societies Enmpl oyees
Service Regul ations 1975 framed by the U P. ~Cooperative
Institutional Authority constituted by the State Governnent
through a Notification dated WMarch 4, 1978 as an authority
for the recruitnent, training and disciplinary control of
the enpl oyees of the Apex Level Societies Central or Primary
Societies and; (2) the U P. Cooperative Sugar Factories
Federati on Enpl oyees’ Service Rules 1976 framed by the cane
conmi ssioner by virtue of the power vested under 'section
122(1) of the U. P. Cooperative Societies Act which provided
that they shall apply to all the enployees of the U.P
Cooperative Sugar Factories Federation Ltd. Wile the
proviso to Regul ation 17 restricts the power of the
appointing authority in extending the period of probation
beyond the period of one year and in case of an enpl oyee
appoi nt ed agai nst a regul ar vacancy beyond two years, Rule 5
of the Federation Service Rules 1976 does not place any such
restriction on the appointing authority’'s power to extend
the period of probation and in the absence of a confirnmation
order, the enployee shall <continue to be a probation for
indefinite period. Again while the Regulations framed by the
Institutional Service Board require approval of the State
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Gover nment under sub-section 2 of section 122 of the Act,

the Rules do not provide for an approval. Section 2(a-4)

whi ch defines "Apex Level Societies" specifies the UP
Cooperative Sugar Factories Federation Ltd. as an Apex Leve
Soci ety.

The appellant joined service in Kisan Sahkari Chin
MIlls Ltd. Bisalpur District Pilibhit, a Sugar Factory run
and nmanaged by the U P. Cooperative MIIls Federation. Wile
working as an Ofice Superintendent, he was selected for
promotion to the post of conmercial officer and by an order
dated 29.8.80 appointed on probation for a period of one
year which was extended by another order dated 2.10.81 til
4.9.82. No further order either extending the period of
probati onary period or confirmng himon the post was issued
and while so continuing he was reverted, by an order dated
2.9.83, to the post of office Superintendent. The appell ant
chall enged the validity of the reversion order before the
H gh Court of U P.~ (Lucknow Bench) on the sole ground that
on the expiry of the probationary period he stood confirned
and he could not be reverted treating himon probation. The
Hi gh Court held that on the expiry of the probationary
period, the appellant coul d not be deenmed to be confirnmed as
there was no rule prohibiting the extension of the
probati onary period. Hence the appeal by special |eave.

Al'l owi ng the appeal, the Court
N

HELD: 1.1 Since the appellant’s services were regul ated
by the U. P. Cooperative Soci eti es Enpl oyees Servi ce
Regul ations, 1975 under which  his services  could not be
ext ended beyond the maxinmum period of two years, he stood
confirmed by implication on the expiry of naxi mum
probationary period and thereafter, he could not be reverted
to a lower post treating him on - probation. The order of
reversion is illegal. [87D E]

1.2 Reading Regulations 17 and 18 together it is clear
that an enpl oyee appoi nted against a regul ar vacancy cannot
be placed on probation for a period nore than two years and
if during the period of probation the appointing authority
is of the opinion that the enployee has not made use of
opportunity afforded to him he may discharge him from
service or revert himto his substantive post but he has no
power to extend the period of probation beyond the period of
two years. Regulation 18 stipulates confirmation of  an
enpl oyee by an express order on the conpletion of the
probationary period. The regulations do not expressly |ay
down as to what would be the status of an enployee on the
80
expiry of maxi num period of probation where no order of
confirmation is issued and the enployee is allowed to
continue in service. Since Regulation 17 does not permt
continuation of an enployee on probation for a period nore
than two years the necessary result would follow that after
the expiry of two years probationary period, the enpl oyee
stands confirmed by inplication. This is inplicit in the
schene of Regulation 17 and 18. [82D H

State of Punjab v. Dharam Singh [1968] 3 SCR 1 appli ed.

1.3 1t is well settled that where appointnent on
promotion is nade on probation for a specific period and the
enployee is allowed to continue in the post after expiry of
the probationary period wthout any specific order of
confirmation he would be deend to continue on probation
provided the Rules do not provide contrary toit. In that
sense, if Rule 5 of the U P. Cooperative Federation Service
Rul es, 1976 were to apply, the appellant, no doubt could not
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acquire the status of a confirmed enployee in the post of
comercial officer. But the schene of sections 121 and 122
of the U P. Cooperative Societies Act, 1965 postul ates that
primacy has to be given to Regulations framed by the
Aut hority under section 122 of the Act and if there are two
sets of rules regulating the conditions of service of
enpl oyees of Cooperative Societies the Regulations framed
under section 122 and approved by the State Governnment shal

prevail. In this view, the provisions of the U P
Cooperative Sugar Factories Federation Service Rules do not
override Service Regulations 1975 which is further evidenced
by CGovernnent’s Notification dated 6.8.1977. Since the
Institutional Service was conferred power to frane
regul ations regulating the conditions of service of the
enpl oyees of Apex Level “Societies, the regulations franed by
the Board alone will~ apply to the enployees of the U P.
Cooper ati ve Sugar ~Factories Federation Ltd. so |long as such
a power. has not- been withdrawn. Further, constituting the
conmi ssi oner and Secretary of the Cane Devel opnent
Depart nent as the conpetent aut hority for fram ng
regul ations for the recruitnent, training and disciplinary
control of the enployees of the U P. Cooperative Sugar
Factories Federation Ltd. “is of no consequence to the
applicability of 1975 Regul ati ons. [84D-E; 86D-E; 85F, 86(

JUDGVENT:

ClVIL APPELLATE JURI SDICTION.~ Civil Appeal No. 491 of
1985

Fromthe Judgnent and Oder dated 26th July, 1984 of
the Allahabad Hi gh Court in WP. No. 4899 of 1983
81

Pankaj Kalra for the Appellant.

Raneshwar Di al and Sarv Mtter for the Respondents.

The Judgrment of the Court was delivered by

SINGH, J: This appeal is directed against the order of
the H gh Court of Allahabad (Lucknow Bench) dismi'ssing the
appellant’s wit petition nade under Art. 226 of the
Constitution challenging the Order dt. 2.9.1983 reverting
the appellant fromthe post of Commercial Oficer to that of
Superi nt endent .

The appellant joined service in Kisan Sahkari - Chini
MIlls Ltd., Bisalpur District Pilibhit, a sugar factory run
and rmanaged by the Utar Pradesh Co-operative Mlls
Federation. Wile the appellant was working as Ofice
Sur perintendent, he was selected for pronotion to the post
of Commercial Oficer and by Oder dt. August 29, 1980
appoi nted on probation for one year against .. a regular
vacancy with a condition that his probationary period nmay be
ext ended further and during the period of probation he could
be reverted to the post of Ofice Superintendent w thout any
notice. On 2.7.1981 the appellant was transferred from
Bi sal pur to Maj ohl a Sugar Factory where he continued to work
as Comercial Oficer. By an Oder dt. 2.10.1981 the
appel l ant’ s probationary period was extended for one year
till 4.9.1982, the period so extended expired on 4.9.82 but
no further order either extending the probationary period or
confirmng him on the post was issued, and the appell ant
continued to work as Comercial Oficer. The Managing
Director of the U P. Co-operative Sugar MI| Federation Ltd.
a "Co-operative society" registered under the UP. Co-
operative Societies Act, 1965, which runs and nmanages a
nunber of sugar factories in the State of Utar Pradesh
i ssued order on 2.9.83 reverting the appellant to the post
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of Ofice Superintendent. The appellant challenged the
validity of the reversion order before the H gh Court on the
sol e ground that on the expiry of the probationary period he
stood confirnmed, and he could not be reverted treating him
on probation. The High Court held that on the expiry of the
probationary period the appellant could not be deenmed to be
confirmed as there was no rule prohibiting the extension of
probati onary peri od.

The U P. Co-operative Institutional Service Board
constituted by the State of Utar Pradesh in accordance with
sub-sec. (2) of sec. 122 of the U P. Co-operative Societies
Act, 1965 has framed the U. P.

82
Co-operative Societies Enployees Service Regulations 1975
which regulate the condition of service of enployees of al
the co-operative societies placed under the purview of the
Institutional Service Board by the Government Notification
No. 366-C/ XI1C-3-36-71 dt. March 4, 1972. These regul ati ons
contain provisions for recruitnent, probation, confirmtion,
seniority and disciplinary control. Regulation 17 provides
for probation, it lays down that all persons on appoi nt nent
agai nst regul ar vacanci es shall be placed on probation for a
peri od of one year. Proviso to the Regulation |ays down that
the appointing authority may, in individual cases, extend
the period of probation in witing for further period not
exceeding one year, as it nmay deemfit. Clause (ii) of the
Regul ation provides that if, at anytine, during or at the
end of the period of probation or the extended period of
probation, it appears to the appointing authority that the
enpl oyee pl aced on probation, has not nade sufficient use of
the opportunity offered to himor has otherwise failed to
give satisfaction, he nay be discharged fromservice, or
reverted to the post held by himsubstantively, if any,
i medi ately before such appointment. Regul ation 18 provides
for confirmation of an enployee ~on the satisfactory
conpl etion of the probationary period. Regulation 17 and 18
read together, provide that appointment against a regular
vacancy is to be nade on probation for a period of ‘one year
this probationary period can be extended for a period of one
year nore. The proviso to Regulation 17 restricts the power
of the appointing authority in extending period of probation
beyond the period of one year. An enpl oyee appoi nted agai nst
a regul ar vacancy cannot be placed on probation for a period
nore than two years and if during the period of probation
the appointing authority is of the opinion that the enpl oyee
has not rmade use of opportunity afforded to him he nay
di scharage himfrom service or revert himto his substantive
post but he has no power to extend the period of probation
beyond the period of two years. Regulation 18  stipul ates
confirmation of an enployee by an express order on the
conpletion of the probationary period. The regulations do
not expressly lay down as to what woul d be the status of an
enpl oyee on the expiry of maxi mum period of probation where
no order of confirmation is issued and the enployee is
allowed to continue in service. Since Regulation 17 does not
permt continuation of an enpl oyee on probation for a period
nore than two years the necessary result would follow that
after the expiry of two vyears probationary period, the
enpl oyee stands confirnmed by inplication. This is inplicit
in the scheme of Regulation 17 and 18. In State of Punjab v.
Dharam Singh [1968] 3 SCR 1, a Constitution Bench of this
Court hel d,
83

"Where, as in the present case, the service rules

fix a certain period of time beyond which the
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probationary period cannot be extended, and an
enpl oyee appointed or pronbted to a post on
probation is allowed to continue in that post
after conpletion of the maxi mum peri od of
probati on wi t hout an express or der of
confirmation, he cannot be deened to continue in
that post as a probationer by inplication. The
reason is that such an inplication is negatived by
the service rule forbidding extension of the
probationary period beyond the rmaxinmum period
fixed by it. In scuh a case, it is permssible to
draw the inference that the enployee allowed to
continue in the post on conpletion of the maxi mum
peri od of probation has been confirmed in the post
by inmplication."

In the instant case the order of appointnment pronoting
the appellant on the post of- Comrercial Oficer nmerely
i ndi cated that hi's probationary period could be extended and
he could 'be reverted to the post of Ofice Superintendent
wi t hout any noti ce. Stipul ati on for ext ensi on of
probati onary period in the appointnment order nust be
considered in accordance with the proviso to Regulation
17(1) which neans that the probationary period could be
extended for a period of one year nore. Undisputably on the
expiry of the appellant’s initial probationary period of one
year, the appointing authority extended the sane for another
peri od of one year which also expired on 4.9.82. During the
peri od of probation appellant’s services were neither
term nated nor was he reverted  to his substantive post
i nstead he was allowed to continue on the post of Conmercia
Oficer. On the expiry of the maxi num probationary period of
two years, the appellant could not be deened to continue on
probation, instead he stood confirmed in the ' post by
i mplication. The appel lant acquired ~ the status  of a
confirmed enpl oyee on the post of Conmercial Oficer and the
appointing authority could not legally revert himto the
| ower post of Superintendent.

Learned Counsel appearing for the U P. Co-operative
Sugar Factories Federation urged that the U P. Co-operative
Soci eti es Enpl oyees Service Regul ations 1975 do not apply to
the appel l ant as he was an enpl oyee of the U P. Co-operative
Sugar Factories Federation, as the condition of service of
the appellant and other enployees of the U P. Co-operative
Sugar Factories Federation are regulated by the U P. Co-
operative Sugar Factories Federation Service Rules 1976
84
franmed by Cane Conmi ssioner in exercise of his powers under
sub-sec. (1) of sec. 121 of the Act published in the UP
Gazette dt. Septenber 4, 1976. Rule 3 of the UP.  Co-
operative Sugar Factories Federation Service Rules' 1976
(herein after referred to as the Federation Service Rul es)
provides that these Rules shall apply to all the enpl oyees
of the Federation. Rule 5 provides that every enpl oyee shal
be appointed on probation for such period as the appointing
authority may specify and the period of probation nmay be
extended by the appointing authority fromtine to tine, the
rule does not prescribe any limt on the extension of the
probationary period. Rule 6 provides that upon satisfactory
conpl etion of probationary period an enployee shall be
eligible for confirmation. Placing reliance on rule 5
| earned counsel for the respondents urged that since there
was no order of confirmation the appellant’s probationary
peri od stood extended, therefore, he could be reverted at
any time to his substantive post. It is true that rule 5 of
the Federation Service Rules does not place any restriction
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on the appointing authority’s power to ext end the
probationary period, it may extend the probationary period
for an unlinmted period and in the absence of Confirnmation
Order the enployee shall continue to be on probation for
indefinite period. It is well settled that where appoi nt ment
on pronmotion is nade on probation for a specific period and
the enployee is allowed to continue in the post after expiry
of the probationary period w thout any specific order of
confirmation he would be deened to continue on probation
provided the Rules do not provide contrary to it. If Rule 5
applies to the appellant he could not acquire the status of
a confirmed enployee in_ the post of Comercial Oficer and
he could legally be reverted to his substantive post.

There are two set of rules (i) The U P. Co-operative
Soci eti es Enpl oyees Service Regul ations, 1975, (ii) the U P
Co-operative Sugar Factories Federation Enployees Service
Rul es, 1976. The question is which of the rules apply to the
enpl oyees of the Co-operative  Sugar Factories Federation
Wil e considering this question it is necessary to advert to
the relevant provisions of the Act and the Rules franed
t hereunder and the Notifications issued fromtine to tine.
Section 121 of the Act confers power on the Registrar, (an
of ficer appointed as such by the State CGovernment under sec.
3) to frame regulations to regulate the enolunents and
conditions of service of enployees in a Co-operative Society
or class of Co-operative Societies. Section 3(2) confers
power on the State Governnent to appoint officers to assist
the Registrar and to confer on themall or any of the powers
of the Registrar. An officer on whom powers of Re
85
gistrar are conferred by the State Governnent, has authority
to frame rules regulating conditions of service under sec.
121(1) of the Act. Section 122(1) confers power on the State
Coverment to constitute an authority for the recruitnment,
training and disciplinary control of the enployees of the
Co-operative societies or class of co-operative societies
and it may further require (such authority to frane
regul ations regarding recuritment, enmolunments, terns and
condi tions of service including disciplinary control of such
enpl oyees. Regulations so framed require approval ~of the
State Government under sub-sec. (2). Once approval is
granted, the regulations take effect from the date of
publication. The State Government in exercise of its powers
under sec. 122(1) issued a Notification No. 366-C/ XI'| C 3-36-
71 dt. March 4, 1972 constituting the U.P. Co-operative
Institutional Service Board as an authority for the
recruitment, training and disciplinary control of the
enpl oyees of the Apex Level Societies Central or Primary
Societies, and it further conferred power on the
Institutional Service Board to frame regul ations regarding
recruitment, enolunments, terms and conditions of service of
the enpl oyees of the co-operative societies of the Apex
Level Societies Central or Primary Societies. |n pursuance
thereof the Institutional Service Board framed the U P. Co-
operative Societies Enpl oyees Service Regulations 1975
regulating the conditions of service of the enployee of
these Co-operative Societies which were placed under the
purvi ew of the Institutional Board by the GCovernment
Notification No. 366-C/ Xl 1-C3-36-71 dt. March 4, 1972. This
Notification states that the Board shall have authority to
frane regulations for the recruitment, training and
di sciplinary control of the enployees of the Apex Leve
Societies, Central, or Primary Societies. Section 2(a-4)
whi ch defines "Apex Level Societies", expressly specifies
the U.P. Co-operative Sugar Factories Federation Ltd. as an
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Apex Level Society. Since the Institutional Service Board
was conferred power to frame regulations regulating the
conditions of service of the enployees of Apex Leve
Societies, the regulations franed by the Board apply to the
enpl oyees of the U P. Co- operative Sugar Factories
Federation Ltd. The respondents have failed to place any
Notification before the Court to show that the power of the
Institutional Service Board to frane regul ations, regulating
the conditions of service of the enployees of Apex Leve
Soci eties including that of U. P. Co-operative Sugar
Factori es Federation Ltd. was ever with-drawn.

The U. P. Co- operative Sugar Factories Federation
Service Rules 1976 have been framed by the Cane Conmi ssi oner
under sub-sec. (1)

86

of sec. 122 of the Act. These Rules provide that they shal
apply to all the -employees of- the U P. Co-operative Sugar
Factories Federation Ltd., but the question is whether rules
so franed by the Cane Commissioner would override the
Service Regul ati ons 1975. As not ed earlier, t he
Institutional Service Board was constituted an authority
under sec. 122(1) of the Act and authorised to frane
regul ati ons regul ating the conditions of service of
enpl oyees of the Co-operative Societies including those of
Apex Level Societies. Sub-section (2) of sec. 122 provides
that on approval of the Regul ations by the State Governnent
any rule or regulations franed by the Registrar in exercise
of its powers under sec. 121(1) woul d stand superseded. Sub-
section (1) of sec. 121 confers power on the Registrar which
may include any other sub-ordinate officeror authority to
frane rules regul ating the condition of service of enployees
of Co-operative Societies, such rules do not ' require
approval of the State Governnent. Wile a regulation framed
by an authority constituted under sub-sec. (1) of sec. 122
requires approval of the State Governnent and on such
approval the regulation so franed supersedes any rul es nade
under sec. 121. The schene of ( sec. 121 and sec. 122
postul ates that primacy has to be given to regulations
framed by the authority under sec. 122 of the Act. If there
are two sets of rules regulating the conditions of service
of enpl oyees of Cooperative societies the regul ations framed
under sec. 122 and approved by the State Government shal

prevail. In this view the provisions of the UUP. Co-
operative Sugar Factories Federation Service Rules 1976 do
not override Service Regulations of 1975.- It appears that

this position was realised by the State Government and for
that reason it issued Notification No. U O 402(11)/C1-76
dt. August 6, 1977 «constituting the Comm ssioner. and
Secretary Sugar Industry and Cane Devel opnent Departnment as
aut hority under sub-sec. (1) of sec. 122 for t he
recruitnment, training and disciplinary control of “enpl oyees
of the U P. Co-operative Factories Federation Ltd.

The | earned counsel for the respondent urged that since
the Governnent had constituted the Comm ssi oner and
Secretary of the Devel opnent Departnment as the conpetent
authority for framing regulations for the recruitnment,
training and disciplinary control of the enployees of the
U.P. Co-operative Sugar Factories Federation Ltd. 1975
Regul ations franmed by the Institutional Service Board do not
apply. W find no nerit in this submssion. Firstly, the
Notification dt. August 6, 1977 nerely designates the
Conmi ssi oner and Secretary Sugar | ndustry and Cane
Devel opnent Departnent as the authority for the recruitnent,
training and disciplinary control of the enpl oyees of the
87
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U P. Co-operative Sugar Factories Federation, it does not
confer power on the authority to frame any rule or
regul ations regulating the conditions of service of the
enpl oyees of Sugar Factories Federation Ltd. But even if any
such power can be inferred, adnmittedly no rules or
regul ations regulating the conditions of service of the
enpl oyees of the Co-operative Sugar Factories Federation
have as yet been franed. Learned counsel for the respondents
conceded that draft service regulations have been prepared
but those have not been approved by the GCovernnent as
required by sub-sec. (2) of the Act. In absence of approva
of the State Governnent as required by sub-sec. (2) of sec.
122, regulations, if any, franed by the Conm ssioner and
Secretary Sugar Industry and Cane Devel opnent Departnent do
not acquire any legal ~force. In this view 1975 Regul ations
framed by the Institutional Service Board continue to apply
to the enployees of the U P. - Co-operative Sugar Factories
Feder ation Ltd.

In view of the above discussion it is manifestly clear
that the ‘appellant’s services were regulated by the U P. Co-
operative Societies Enployees Service Regulations, 1975.
Si nce under those Regulations appellant’s probationary
period could not be -extended beyond the maxi num period of
two years, he stood confirmed on the " expiry of maxinmm
probationary period and thereafter he could not be reverted
to a lower post treating him on probation. The Oder of
reversion is illegal. W accordingly allowthe Appeal, set
aside the order of 'the High Court and quash the order of
reversion dt. 2.9.1983 and direct that the appellant shal
be treated in service and paid his wages and other
al | owances. The appellant is-entitled to his costs which is
gquantified as Rs. 1, 000.

S R Appeal al | owed.
88




