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ACT:

I ndi an Penal Code, 's. 84-General exceptions-Plea of Insanity
nmust be proved to have existed at time of comm ssion of
of fence Burden of proof is on accused-Burden is not higher
than that on parties to civil proceedings-Relatives of
accused as defence w tnesses-Need not be disbelieved on that
ground- They have opportunity to know accused intimtely-
Failure of accused to produce expert evidence -in  defence-
Adverse inference need not be drawn.

HEADNOTE:

The appellant set fire to grass lying near a khal yan. He
was arrested next day From February 23, 1965 when he was
arrested to February 2, 1965, he was in police custody and
thereafter sent to jail. The Assistant Surgeon, the G vi
Surgeon, and the Psychiatrist of the nmental hospital to
which he was referred reported that he was depressed  and
silent. According to the Psychiatrist he was a lunatic in
terns of the Indian Lunacy Act, 1912. At is trial under  s.
435 of the Indian Penal Code two of his relatives appeared
as defence wtnesses and testified that he was mentally
unsound. The trial Mgistrate acquitted the accused on the
finding that the appellant fell within the general exception

in s. 84 of the Indian Penal Code. The H gh Court, in
appeal filed by the State, reversed the judgnment. [In appea
by speci al | eave,

HELD : It is now well-settled that the crucial point of tinme

at  whi ch unsoundness of m nd should be established is the
time when the crime was committed. The burden of proving
this lies on the accused though the burden is no higher than
that which rests upon a party to civil preceedings. [252 E]
State of Madya Pradesh v. Ahmadulla, [1961] 3 S.C.R 583 and
D. C. Thakker v. State of Gujarat, [1964] 7 S.CR 361
referred to.

In the present case the appellant had di scharged the burden
There was no reason why the defence w tnesses should not be
bel i eved. They were no doubt relations of the appellant but
it is the relations who are likely to remain in intimte
cont act . The behaviour of the appellant on the day of
occurrence, failure of the police to |l ead evidence as to his
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condition when the appellant was in custody, and the nedica
evi dence indicated that the appellant was insane within the
meaning of s. 84 |.P.C. [256 D

The High Court was wong in drawing an adverse inference
agai nst the accused on the ground that he had not produced
any expert nedical evidence in defence. This could not be
expected from a poor villager specially in view of the
certificates issued by the nedical authorities after he was
arrested. [2-55 (]

The High Court’s observation that the appellant appeared to
be of normal understanding and the fact that he had given
intelligent answers. to questions under s. 342 Cr.P.C., were
irrelevant considerations in viewof the tinme that had
el apsed since the all eged conm ssion of the of fence. [256 B-
d

252

JUDGMVENT:

CRI M NAL ~APPELLATE. JURL.SDI CTI'ON: Crimnal Appeal No. 135
of 1968.

Appeal by special |eave fromthe judgment and order dated
May 1, 1968 of the Madhya Praesh Hgh Court, Gwnalior
Bench .in Crimnal Appeal No. 143 of 1966.

R. L. Kohli and J. C. Talwar, for the appellant.

l. N. Shroff, for the respondent.

The Judgnent of the Court was delivered by

Sikri, J. This appeal by special 1eave is directed a aginst
the judgment of the H gh Court of Madhya Pradesh, Gwalior
Bench, allowi ng the appeal of the State and convicting the
appel l ant for having conmmtted an of fence puni shable under

S. 435, Indian Penal Code, and sentencing him to undergo
i mprisonnent for one year. The only point involved in the
present appeal is whether the appellant was a person of

unsound mind within s. 84 of the Indian Penal Code at the
time of the incident. The Magistrate held that he was not
liable to punishment as he was insane at that tine and did
not know that he was doing anything wong or anything
contrary to law. The High Court, on the other hand, came to
the conclusion that the case of the appellant didnot 'fal
within the exception created by S. 84, |.P.C
It is nowwell-settled that the crucial point of tine at
whi ch unsoundness of m nd shoul d be established is the time
when the .crime is actually conmitted and  the burden of
proving this lies of on the accused. (See State of  Mdhya
Pradesh v. Ahmadullah) (1). |In D. C. Thakker v.  State of
Gujarat(2) it was laid down that "there is ‘a rebuttable
nption that the accused was not insane, when he
conmitted the crine, in the sense laid down by S. 84 of the
Indian Penal Code : the accused may rebut it by, placing
before the court all the relevant evidence al, docunentary
or circunstantial, but the burden of proof upon him is no
hi gher than that which rests upon a party to civil  pro-
cedings." It was further observed
"The crucial point of tine for ascertaining
the state of mind of the accused is the tine
when the offence was circunstances whi ch
preceded, attended and followed the mind as to
be entitled to the benefit of S. 84 of the
I ndi an Penal Code can only be established from
the circunstances which preceded, attended and
foll owed the crine.
The |earned counsel contends that if regard is had to the
ci rcunmst ances which preceded, attended and followed the

presu
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crinme it would be clear that the accused is entitled to the

benefit of S. 84 of the Indian Penal Code.

(1) [1961] 3S.C R 583.

(2) [1964] 7S.C R 361

253

The prosecution case is that on January 22, 1965, the appel -
lant set fire to the grass lying in the khal yan of Neni chand
at the time of the setting of the sun. He was caught at

the spot while setting fire. On being asked why he did it

the accused said; "I burnt it and do whatever you want." The
accused was arrested on January 23, 1965, and he renmained in
police, custody till February 2, 1965, when it was found

that the accused needed nedical exam nation, and accordingly
the District Magistrate ordered that he be nedi cal |l y
exam ned. No explanation has been given why he was kept in
police custody all that tine.. There is no evidence either
to indicate as to his condition fromthe time of his arrest
to the tine when his case was referred for nmedi ca
exam nati on. These facts were within the know edge of the
police —and” we should have expected that the prosecution
would lead evidence regarding his ~condition during this
time. Further, the policemade it inpossible for the
appel lant to prove hi's nmental condition at the time of the
i nci dent by keeping himin their custody fromJanuary 23 to
February 2, 1965, 'not having himexam ned and not sending
him to judicial custody earlier where he would have been
exam ned by the jail doctor.
On February 20, 1965, V. S. Vaidya, Assistant Surgeon,
Cvil Hospital, Vidisha, reported to the Jailor, Sub Jail
Vi di sha, as follows :
"Subject, In Ref. to your letter No. 295 dated
8-2-1965. Sir,
Rat anl al Prisoner was kept under observation
as indoor patient during this tine. He was
keeping silent, he never used to reply any
guestion so in my opinion he should be refd.
to sone specialist for further investigation
and needful . "
On February 22, 1965, Y. D. Kanran, Cvi
Surgeon, Vidisha,. reported as foll ows:
"Shri Ratanlal, undertrial, was examned by
me. He does not appear to be deaf or dunb, but
is mentally retarded. He should be referred
to Stiperintendent, Mental Hospital, ~Gwalior,
for expert opinion."
On March 29, 1965, Dr. B. Shah. Psychi atri st
and Superintendent, Mental Hospital, Gnalior,
reported as foll ows:
"This is to certify that Shri Ratanlal s/o
Ki shanl al who has been kept under observation
in this hospital from 18-3-1965 to ~29-3-1965

is a person of unsound mind, in ternms of
I ndi an Lunancy Act; 1912. He i s not
danger ous,

254

and/ or violents by reason of Lunancy and thus

unfit to be at large. The report is based on

the follow ng facts observed here : -

(1) Remai ns depr essed.

(2) Does not tal k.

(3) He is a case of Mani ac depressive.

(4) Psychosi s and needs treatment."
On April 28, 1965, another report was given that he was
still a person of unsound mind in terns of Indian Lunancy
Act, 1912, but was better though still confused, and further
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that treatnent was being continued and it may take 4 to 6
weeks nore for recovery.

The defence also | ed evidence as to his condition before the
incident in question. Shyamal, D. W 1, son-in-law of the

appel l ant stated that "the accused was not feeling well for
2-3 years. He was in such a condition that if he is sitting
will remain sitting. If heis to go then he will go and if
he wi shes to fall in the river then he will fall. Such was

the conditions of his mnd that he used to set firein his
own cl othes and house." He further stated that on the day of
the incident the appellant did not allow anybody ,to enter
his house and had put a |l ock on the house and his children
took their food outside, and the accused did not talk to
anybody. He further stated that "prior to this incident the
accused was being taken to Bhopal after tying him for the
treatnent of nmind. He was also taken to Bhavera but the
accused did not -improve." In. ,cross-examnation it was
brought out that "prior to the setting of fire the accused
was neither got admitted in the governnent hospital nor any,
report ~was lodged in the police station." No Cross-
exam nation was directedto ascertain the nature of his
illness or to bring out that he was ot herw se sane.

Anot her witness, Than Singh, D.W 2, (the appellant is his
maternal uncle) stated that the appellant "used to do
what ever he thought. He used to run away wherever he liked.
He used to junp in the river also. He used to enter the
house of anybody. ' He used to |ock his house.. His' children
used to Ilie hungry outside. He used to set fire in his
clothes also. On the day of occurrence the condition of the
accused was worst. He did not speak to anybody on that day.
" The witness, however, admtted that the accused had not
been taken to Governnent hospital.

The Trial Court also mentioned that Moolchand, 'P.W 3,
Madora, P.W 4, and Dhanna, P.W 6. adnitted that ' the
appel l ant renmai ned in the khalyan throughout the period that
the grass was burning till the chowkidar took himto thana
and did not utter a word and did not try to run away.

255

The Trial Court, relying on the evidence of Shyamal, D W
1, Than Singh, D.W 2, and the behaviour of the accused on
that day cane to the conclusion that the accused was insane.
He also relied on the certificates issued by the doctors,
nmentioned above .He further found support in the, absence of
notive for the crine. He also relied on the fact that -the
appel | ant’ s khal ayan adj oi ned the khal ayan whi ch-was set on
fire by himand if the appellant had been sane he would not
have taken the risk of having his own khal ayan burnt, which
was nost |ikely.

The High Court, with respect, erred in differing from the
Trial Court. The Hi gh Court observed that the appellant had
not exam ned in defence any expert in nental diseases to
substantiate his plea of legal insanity. It is expecting
rather a great deal froma poor villager that he ' should
produce experts in mental diseases, specially in view of the
certificates issued by the Medical authorities after he was
arrested. The High Court further erred in holding that the
medi cal reports were of no evidential value. it is true that
the reports speak of the nmental state of the accused at the
time when the reports were issued but the H gh Court failed
to note that the appellant was in police custody from
January 23, 1965, and the police could have produced
evidence to show that he was absolutely sane till the day
when they sent himfor nedical exam nation.

The Hi gh Court thought that the evidence of the two defence
wi t nesses only suggested an irrational behaviour on the part




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

of the accused. The High Court failed to note that,
according to D.W 2, the appellant used to set fire to his
own clothes and house, and this could hardly be called
irrational it is nmore like verging on insanity.
The Hi gh Court also felt it rather unsafe to rely on the
testinmony of the two defence wi tnesses because such evidence
could always be procured. It was also inpressed by the fact
that there was no independent witness forthcoming nor was
there any evidence showing that the accused was taken to
Bhopal or Gmalior for treatnent. The Hi gh Court observed:
"Apart from this, these w tnesses nerely
suggest that there was irrational behavi our on
the part of the accused. But it has not been
proved that —he entertained any hom ci da
tendenci es. The evidence adduced is nerely of
conduct- not confirmng to the accepted pattern
of human behavi our. Such evi dence is
i nadequate to establish that there was such an
i mpairment of cognitive faculties of the
accused as to render himlegally insane."

256
Wth respect, it is not necessary that every insane person
should have homicidal tendencies. |In this case he is not

charged for an offence invol ving hom ci de but arson
Al though the Hi gh/Court discarded the nedical evidence, it
took account of its own observations, when it stated
"W had an opportunity to observe the accused,
who ‘was produced before us by the |earned
counsel , and he appeared to be a man of norma
understandi ng. We-also find that in answering
guestions - which were put to himby the court
under S. 342, . P.C, the ~accused showed
intelligence and care."
Wth great respect, these are irrelevant considerations.
The appeal was heard on April 25, 1968, and the incident
occurred on January 22, 1965. . A person can surely / inprove
within three years.
W are inclined to agree with the conclusion arrived at by
the |l earned Magistrate. W hold that the appellant has dis-
charged the burden. There is no reason why the evidence of
Shyam Lal, D.W 1, and Than Singh, D-W 2, should not _be
bel i eved. It is true that they are relations of the
appellant, but it is the relations who are likely to remain
inintimte contact. The behaviour of the appellant on the
day of occurrence, failure of the police to|ead evidence as
to his condition when the appellant was in custody, and the
nmedi cal evidence indicate that the appellant was insane
within the neaning’ of S. 84, |I.P.C
We accordingly allow the appeal and acquit the appellant of
the of fence under S. 435, |.P.C, because at the tinme of the
i nci dent he was a person of unsound m nd within the  meaning
of s. 84 of the Indian Penal Code. H's bail bond | shal
stand cancel | ed.
G C Appeal al | owed.
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