http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 15
PETI TI ONER
DAG@ RAM PI NDI LAL AND ANR
Vs.
RESPONDENT:

TRI LOK CHAND JAI N AND ORS
DATE OF JUDGVENTO04/ 02/ 1992

BENCH:
ANAND, A S. (J)

BENCH

ANAND, A S. (J)

KULDI P SI NGH (J)

Cl TATI ON
1992 AIR. 990 1992 SCR (1) 545
1992 SCC (2) 13 JT 1992 (1) 526

1992 SCALE (1) 249

ACT:

I ncome Tax Act, 1922-Section 54 and Section 137 of the
Income Tax Act, 1961-Repeal of 1922 Act and om ssion of
Section 137-Jurisdiction of Courts to call for the record-
Scope of.

| ncome Tax Act, 1961-Section 138(1) (b) - Scope and
application of-Jurisdiction and powers of Conm ssioner of
I ncome Tax under- Scope of - Court’s order for- Production of
Recor d- Commi ssi oner cannot refuse-Om ssion of Section 137-
Legi sl ative intention

I ncome Tax Act, 1961-Sections 138(1)(b), 137 read wth
section 6, Ceneral O auses Act-Repeal ~of any Enactnent-
Ef f ect - Ori ssion of Section 137-Court’s order for production
of record-Ban on Court’s jurisdiction whether continues.

Income Tax Act, 1961-Sections 137, 138(1)(b)-Repeal of
Section 137-Docunents relating to assessment proceedings for
1964- 65 onwards-Fil ed before the authority after 1.4.1964 by
assessee- Whet her Court can summon.

HEADNOTE:

The Plaintiff-respondent instituted a suit for recovery
of Rs.1,39,722.86 agai nst the defendants-appellants.

VWhen evi dence was being recorded in t he sui t
proceedi ngs, the plaintiff obtained sunmons fromthe court
requiring the I ncone Tax Departnent to produce in the  court
records relating to the incone tax assessnent of the
def endants for the assessnent years 1964-65 to 1971-72.

The |Incone Tax O ficer produced the record in a seal ed
cover.

The plaintiff al so obtai ned summons requiring the lnconme
Tax O ficer to produce the incone tax record relating to two
ot her assessees, which was produced in the Court by t he
Departnment in a sealed cover with a submission that no
di scl osure of information regardi ng i ncone tax

546
pertaining to an incone tax assessee could be made. The
plaintiffs in the neanwhile filed in the court a nunber of
certified copies of the accounts of the defendants, which
he had obtained fromthe Inconme-Tax authorities and sought
perm ssion of the Court to tender the certified copies in
evi dence.
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Before a Single Judge of the Hi gh Court on the question
of privilege as claimed by the Incone Tax Departnent,
argunents were addressed by the parti es.

The followi ng three questions were referred to the Ful
Bench

(1) VWhat is the position of lawrelating to privilege
prior to 19647

(ii) What is the position of lawrelating to privilege
after 19647 and

(iii) What is the effect of the production of «certified
copies relating to income-tax assessnment records, and how
far certified copies can be admtted in evidence?

The Full Bench answered the first and second questions
sustaining the claimof the privilege by the Incone Tax
Departnment and the Full Bench did not express any opinion on
the third question.

Against the judgment of the Full Bench of the High
Court, ~appeal was filed by special |eave. The controversy
before this Court was confined to the finding of the High
Court relating to the claimof privilege for the production
of documents which were filed after the repeal of Section
137, with effect from1.4.1964 in respect of assessnent
years 1964- 65 onwar ds.

The appellants  (defendants) contended that after the
repeal of Section 137 of the Income-Tax Act, 1961 by the
Fi nance Act, 1964 there was no |onger any inpedinent left in
the way of a «civil court to summon  the- production of
docunents filed by an assessee during the assessment
proceedi ngs before an Income-Tax O ficer after 1.4.1964 in
respect of assessnment years 1964-65 onwards, and. that the
finality attached to -an order of the Commissioner wth
regard to claimof privilege under Section 138(1)(b) had no
relationship to the power of the court to summon that
record.

Al'l owing the appeal of the defendants-appellants,  this
Court,

547

HELD: 1. 01. Section 54 of the Income Tax Act, 1922 and
after its repeal, Section 137 of the Income Tax ~ Act, 1961
had only placed fetters on the exercise of the jurisdiction
in respect of the specified docunents, by the courts,
notw t hst andi ng anything contained in any other |law for ~the
time being in force. The exercise of the jurisdiction to
seek production of documents had, only been put ~under a
cloud in so far as the record of assessment s concerned.
[ 560F]

1.02. Wth the repeal of the 1922 Act and om ssion of
Section 137 of the 1961 Act, the fetters on the exercise of
the jurisdiction were renpved with the result that the
exercise of jurisdiction to call for the production of
docunents relevant to the case pending before the court,
even fromthe inconme-tax authorities, revived. [560E-F]

1.03. Neither Section 54 of the 1922 Act nor Section 137
of the 1961 Act had taken away for all tines the
jurisdiction of the courts to call for the record from the
I ncome- Tax authorities. Those provisions had only put the
exercise of that jurisdiction under a <cloud and those
fetters were coterminous with the life of Section 54 of
the 1922 Act or Section 137 of the 1961 Act. [560F-Q

2.01. dause (b) of Sub-Section (1) of Section 138 is
limted in its scope and application. Under it, any person
can meke an application to the Conm ssioner for any
information relating to an assessee in respect of any
assessnent nade either under the 1922 Act or under the 1961
Act on or after the 1st April 1960 and the Conmm ssioner of
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Income Tax has the authority to furnish or cause to be
furnished the information asked for on being satisfied
that it is in the public interest so to do and such an order
of the Conmissioner is final and cannot be <called in
guestion in any court of |aw. The Comm ssioner of |ncone Tax
under this clause performs only an adm nistrative function
on his subjective satisfaction as to whether it is in the
public interest to furnish the information or not to any
person seeking such information and his decision in that
behal f is final and the aggrieved person cannot question it
in a court of law By enacting this provision, t he
| egislature could not be said to have intended that the
Conmi ssi oner of Incone Tax woul d have the authority to sit
in judgnent over the requisition (Judicial order) made by
a court of Jlaw requiring the production of record of
assessnment relating to an assessee in a case pending
before the court. [562H 563D
548

2.02. '\WWen a court of law, in any matter pending before
it, desires the production of record relating to any
assessment _after applying its judicial mnd and hearing the
parties and on being prima facie satisfied that the record
required to be summopned is relevant for the decision of the
controversy before it - it passes a judicial order sumoning
the production of that record from the Party havi ng
possession of the record. The Conmi ssioner of Inconme Tax
cannot, therefore, refuse to send the record, as he
certainly is not authorised to set at naught a judicia
order of a court |aw. He nust obey the order of the court by
sending the record to the court concerned. [563D F]

2.03. It is open to the Comm ssioner of Income Tax to
claim privilege, 1in respect of any docunent or record so
summoned by a court of law, under Sections 123 and 124 of
the Indian Evidence Act, 1872 and even then it is for the
court to decide whether or not to grant that privilege. Had
the | egislature intended that no docunent from the
assessment record of an assessee should be produced in a
court on being sumoned by it, w thout the approval of the
Comm ssi oner of Income Tax, it would have said so in Section
138 of the Act itself. [563F

2.04. The repeal of Section 137 of the Act clearly
discloses the legislative intent that it was felt by the
legislature that it was no nore necessary to Kkeep the
records of assessment by the Incone Tax Departnent rel ating
to an assessee as confidential fromthe courts and the bar
with regard to the production of any part of the record was
renoved in so far as the courts are concerned. The finality
which has been attached to the order of the  Conm ssioner
under Section 138(1)(b) of the Act is restricted to the
cases where the infornation etc. as contenplated by the
section is called for by any person, other than a‘court of
law by a judicial order. [563G 564A]

2.05 The finality which has been attached to the order
of the Comm ssioner under Section 138(1)(b) of the Act is
applicable only in cases where application is made to the
Conmi ssioner by a party or any other person for receiving
documents or information. It has nothing to do wth the
powers of the courts to sunmon the production of assessnent
record of an assessee, filed after 1.4.1964. The privilege
as to secrecy, which the assessee had acquired under Section
54 of the 1922 Act renmi ned uninpaired by the repeal of that
Act or even by the om ssion of Section

549
137 of the 1961 Act in respect of record filed prior to
1.4.1964 and relating to the assessnments prior to that date.
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That privilege did not extend, after April 1,1964. to record
filed before the incone-tax authorities, for the assessnent
years 1964-65 onwards. [560H 561B]

2.06. Section 138(1)(b) does not effect the powers of
the courts to require the production of assessment records
or the disclosure of any information therefromto it, in a
case pending before the court when the court, by a judicia
order, requires the production of the record, considered
relevant by it for decision of a case pending before it.

[ 564B- C]

2.07. The Hi gh Court, therefore, fell in error
in holding that the assessnent records of an assessee filed
before the incone-tax authorities, even after April 11,1964,

are imrmune from production in a court of |aw on summons for
their production being issued by the court and that the
di scl osure of any information fromthe record even to the
courts is subject to the veto powers of the Conm ssioner of
I ncome Tax. [564B]

3.01, Section'6 of the General Cl auses Act as well as
Section 138 (1) (b) of the 1961 Act cannot extend the ban on
the exercise of the jurisdiction by the courts to sumon the
production of docunents from the incone-tax authorities
after April 1,1964 relating to assessnent year 1964-65 1in
respect of the record filed after April 1,1964. [561B-C

3.02. Section 6 of the General C auses Act provides
that the repeal of any enactnent, -unless a different
intention appears, shall not affect any right, privilege,
obligation or liability acquired, accrued or incurred under
the repeal ed enactment. [561F]

3.03 The general principleis that an enactnment which
is repealed, is to be treated, except as to -transactions
past and closed, as if it had never existed.  The assessee
had acquired no right or privilege under the repealed Act,
since the provision is only a procedural restriction and did
not create any substantive right-in the assessee, in respect
of assessnents for the period after the om ssion of  Section
137 of the 1961 Act. Thus, (reliance placed /on the
provisions of Section 6 of the General O auses Act to hold
the continuation of the ban on the exercise of jurisdiction
by the courts was misplaced. [561H 562B]

3.04. In respect of the documents filed -after the
om ssi on of Section

550
137 of the 1961 Act , with effect from April 11,1964,
relating to assessnents for the period 1964-65 onwards, no
right, privilege, obligation or liability can be said to
have been acquired accrued or incurred prior to the om ssion
of Section 137 of the Act. [561F-G

3.05 The ban contained in Section 137 of the 1961 Act
on the exercise of the powers of a civil court to call for
production of docunents etc. could not be said to have
continued to exist, in matters arising subsequent 'to the
om ssion of that Section with effect fromApril 1, 1964 and
that ban cane to an end in respect of the period after Apri
1, 1964. [561G

4. After the repeal of Section 137 of the act, there is
no longer any inpedinent left inthe way of a court to
summon  the production of documents filed by an assessee
bef ore the income-tax authorities after April 1, 1964
relating to assessment proceedings for 1964-65 onwards and
that the finality attached to an order of the Conmi ssioner
under Section 138 (1)(b) has no rel evance to the exercise of
powers by a court to summon the production of docunents in a
case pending before the Court. [564D E]
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1360 of
1974.
From the judgnent and Order dated 14.12.1973 of the
Del hi Hi gh Court in suit No. 64 of 1969.
MVs. Suruchi  Agarwal and T.V.S.N. Chari for t he
Appel | ant s.
H K Puri and Ms. Unila Sirur for the Respondents.
The Judgrment of the Court was delivered by
DR. A S. ANAND, J. Thi s appeal, by special Ileave, is
directed agai nst the judgnent of the Full Bench of the Del hi
Hi gh Court, dated 14.12.1973 in Suit No. 64/69, delivered
in a reference made by a |l earned Single Judge for opinion
of the Full Bench. The questions referred by the |earned
Singl e Judge to the FullBench revol ved around the scope and
effect ~of the provisions of Sections 54 and 59B of the
Indian' Income Tax Act 1922 (hereinafter referred to as the
'1922 Act’) and Sections 137 and 138 of the Incone Tax Act
1961 (hereinafter referredto as the ' 1961 Act’) as anended
from time to tine in 1964 and 1967 in the context of the
claim of privilege by the Income Tax Departnent for the
production of the
551
docunents relating to assessnent of an assessee sumobned by
the Gvil Court. The following three questions wer e
referred to and considered by the Full" Bench
"1. What is the position of law relating to
privilege prior to 19647
2. What is the position of “law relating to
privilege after 1964 ?; and
3. Wat is the effect of the production of
certified copies relating to incone-tax assessnent

records, and how far certified copies can be

admtted in evidence ?"

The circunstances under which these questions arose,
briefly put, are as foll ows:

2. The plaintiff, Trilok Chand Jain, instituted a suit
for recovery of Rs. 1,39,722.86 against the defendants, Ms.
Dagi Ram Pindi Lal and Snt. Budh Wanti @ulati, ~wo Shri
Pindi Lal CGulati, the appellants herein. During the course
of proceedings in the suit, when evidence was bei ng
recorded, the plaintiff obtained summons from the court
requiring the I ncone Tax Departnent to produce in the court
records relating to the Income Tax Assessnent ~of the
defendants, Ms. Dagi RamPindi Lal, for the ~assessnent
years 1964-65 to 1971-72. The Incone tax officer to whom
the sumons were issued, sent the record in a seal ed  cover
through an Inspector along with a letter, dated Novenber
1,1972, claining that the said record was privileged under
Section 137 of the 1961 Act. The plaintiff also applied for
and obtained summons requiring the Incone tax Oficer to
produce the Incone tax record relating to Ms Borizeon
I ndustrial Products (P) Ltd. and Bi shanber Nath Kaul . That
record was also sent by the Inconme Tax Oficer in a sealed
cover alongwith a letter in which it was submitted that no
di scl osure of information regarding income tax pertaining to
an income tax assessee could be nade. The plaintiffs, it
appears, in the meanwhile filed in the court a nunber of
certified copies of the accounts of the defendants, which he
had been able to obtain fromthe income-tax authorities and
sought permission of the Court to tender the certified
copies in evidence. Argunents were addressed by the parties
before the | earned Single Judge on the question of privilege
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as clained by the Incone Tax officer. Being of the opinion
that the question of privilege, as clainmed by the Incone Tax
officer, was inportant and likely to arise in

552
the course of trial of suits in future also, a reference was
made by the learned Single Judge to the Full Bench. In
dealing with the three questions (supra) referred to it, the
Full Bench considered different situations. |t considered

the first question in the follow ng four situations:

"(a) Where the docunents, records, etc. in respect
of which privilege is clained were filed by an
assessee or a third party before April 1,1962, with
effect fromwhich date the Indian Incone Tax Act,
1922 was repeal ed, in respect of assessnent years
up to and including assessnent year 1961-62 in
proceedi ngs - for the said assessment years taking
pl ace under the Indian |Income-tax Act, 1922;

(b) Where the documents, records, etc. were filed
by an assessee or a third party after April 1,1962,
but- before April 1,1964 in respect of assessnent
years~ up to and including assessnment year 1961-62
i n proceedings for the said assessnent years taking
pl ace under the Indian Income_tax Act, 1922;

(c) \Were the docunent, records, etc. were filed
by an assessee or a third party after April 1,1962,
but before April 1,1964, in respect of assessnent
years up to and including assessment year 1961-62
in proceedings for the said assessnent years taking
pl ace under the Incone-tax Act, 1961; and

(d) Where the docunents, records, etc. were filed
by an assessee or a third party after April 1,1962,
but before April 1,1964, in respect of assessment
years 1962-63 and 1963-64 in proceedings for the
said assessnment years taking  place under t he
I ncone-tax Act, 1961."

and sustained the claimof privilege by the Inconme Tax
Departnment in each one of the situations.

The Full Bench while  considering t he second
question, dealt with the foll owi ng situations:

(a) Were the docunents, records, etc. in respect
of which privilege is clained were filed by an
assessee or a third party after April 1, 1964, in
respect of assessnent years up to and including
assessment year 1961-62 in proceedings for the said

553
assessment years taking place under the Indian
I ncone-tax Act, 1922,

(b) Were the docunents, records etc. were filed
by an assessee or a third party after. April 1,
1964, in respect of assessnent years up to and
i ncl udi ng year 1961-62 in proceedings for ‘the said
assessment years taking place under the  |ndian
I nconme-tax Act, 1961

(c) Were the documents, records, etc. were filed
by an assessee or a third party after April 1,
1964, in respect of assessnment years 1962-63 and
1963-64 in proceedings for the said assessments
years taking place under the Income-tax Act, 1961;

and
(d) Where the docunments, records, etc. were filed
by an assessee or a third party after April 1,
1964, in respect of assessnent years 1964- 65
onwards. "

The <claim of privilege was sustained in all above

situations al so.
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3. Dealing with the effect of omi ssion of Section 137 and
substitution of section 138 (1) (a) and (b), the Hi gh Court
opi ned;

..... that when a party to a proceeding in a Court
applies for sunmoni ng any docunents, records etc.
from the income-tax authorities, the Court may
summon  the said docunents, records, etc. But on
recei pt of sunmons, it is open to the Commi ssioner
of Inconme-tax to consider the matter as provided
under section 138 (1) (b), and decide whether it
woul d be (sic) in the public interest to produce or
furni sh the docunents, records, etc. sunmoned for,
and submt his viewto the Court in answer to the
sunmons. In case, he is satisfied that t he
production etc. would not be in the public
interest, his decision is final and the Court to
which the said decision is comunicated cannot
guestion the sane."

[ EMPHASI S SUPPLI ED]
The " Full" Bench, however, did not express any opinion on
the third question.
4. Learned counsel for the appellant has not questioned
the findings of the Full Bench in so far as they relate to
the claimof privilege in respect

554
of docunents filed prior to the repeal of the 1922 Act or
before the onission of Section 137 fromthe 1961 Act. She
has questioned the findings of the  Full Bench only as

regards the power and jurisdiction of the Court. to summon
the documents, after the repeal of the 1922 Act  and after
the deletion of Section 137 fromthe 1961 Act by the Finance
Act, 1964 as also the interpretation placed by the Bench on
Section 138 (1) (b) of the Act. The controversy before us
has been confined to the finding of the H gh Court relating
to the claimof privilege for the production of docunents
which were filed after the repeal” of Section 137, wth
effect from1l.4.1964 in respect of assessnent years 1964-65
onwar ds. Thus, it is the finding on situation (d) of the
second question as rendered by the Full Bench Which  al one
has been questioned and debated before us.

The precise argument of the |earned counsel- for the
appellant is that after the repeal of Section 137 of the
1961 Act by Act V of 1964, there is no |onger any inpedi nent
left in the way of a civil court to sumon the production of
docunents filed by an assessee during ~the assessment
proceedi ngs before an Incone-tax Officer after 1.4.1964 in
respect of assessnent years 1964-65 onwards, and that the
finality attached to an order of the Commssioner wth
regard to claimof privilege under Section 138 (1) (b)  has
no relationship to the power of the court to summon that
record.

5. For a proper appreciation of the question debated
before wus, it would be desirable to refer to the relevant
provisions of the 1922 Act and 1961 Act, as anended from
time to tine, and notice the changes brought about in the
matter of claimof privilege by the Income Tax Departnent.

Section 54 (1) and (2) of the 1922 Act provided as

fol | ows:
"54. Disclosure of information by a public

servant
(1) Al particulars contained in any statenent

made, return furnished or accounts or docunents
produced under the provisions of this Act or in any
evi dence given, or affidavit or deposition nade, in
the course of any proceedi ngs under this Act other
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than proceedings under this Chapter, or in any
record of any assessnent proceeding, or any
proceeding relating to the recovery of a demand,
prepared for the purpose of this Act, shall be
treated as confidential, and notw thstandi ng
555

anything contained in the Indian Evidence Act,
1872(1 of 1872) no Court shall save as provided in
this Act, be entitled to require any public servant
to produce before it any such return, accounts,
docunents or record or any part of any such
record, or to give evidence before it in respect

t her eof .
(2) If a public servant discloses any particulars
cont ai ned in any such st atenent, return,

account s, docunent s, evi dence, affidavit deposition
or record, he shall be punishable with inprisonnent
which may extend to six nonths, and shall also be
l'i able to fine."

6. By Section 9 of the Taxation Laws (Anendment) Act
of 1960,  Section 59-B was inserted in the 1922 Act wth
effect fromApril 1, 1960. |t provided as under:-

"59-B Disclosure of information regarding tax
payabl e-

Where a/ person nmkes an application to the
Conmi ssioner’ in the prescribed form and after
paynment of the prescribed fee for information as to
the amount  of tax determined as payable by any
assessee in respect of ‘any assessment made on or
after the 1st day of April, 1960, the Conmi ssioner
may, notw t hstandi ng-anything contained in section
54, if he is satisfied that there are no
circunstances justifying its refusal, furnish or
cause to be furnished theinformation asked for."

Bot h t he af oresaid provisions deal t with t he
confidential nature of the docunments filed, before the
Income Tax authorities and the claim of privilege to
disclose the sane to anyone, including a court  of/ |aw.
Section 54 (1) declared that the various docurments referred
to therein shall be treated as confidential and prohibited a
court fromrequiring any public servant to produce before it
any such docunment or to give evidence before it in respect
thereof, notwi thstanding anything contained in the 1ndian
Evi dence Act, 1872. Sub-Section (2) of Section 54 nmade
puni shabl e, the disclosure by a public servant, of any
information contained in those documents. the effect of
introduction of Section 59-B by Taxation Laws (Arendnent)
Act 1960 was that it entitled a person to make an
application to the Commissioner to obtain i nformati on
thereafter as to the ampunt of tax determ ned, as payabl e by
an assessee in respect of any assessnent nade

556
on or before April 1, 1960, and authorised the Comm ssioner
to furnish or cause to be furnished the sought for

information, if he was satisfied that there were no
circunstances justifying its refusal. This legal position
continued to prevail till April 1, 1960, when the 1922 Act
was repealed by the 1961 Act. In the 1961 Act , provisions

were made corresponding to sections 54 and 59-B of the 1922
Act in Sections 137 and 138. The relevant portions of
Sections 137 and 138 of the Act provided as foll ows:
"137. Disclosure of information prohibited-
(1) AI particulars contained in any statenent
made, return furnished or accounts or docunents
produced under the provisions of this Act, or in
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any evidence given or affidavit or deposition nade
in the course of any proceedings under this Act,
ot her than proceedi ngs under Chapter XXII, or in
any record of any assessnent proceedi ngs, or any
proceedings relating to recovery of a demand,
prepared for the purposes of this Act, shall be
treated as confidential, and not wi t hst andi ng
anything contained in the Indian Evidence Act,
1872, no Court shall, save as provided in this Act,
be entitled to require any public servant to
produce before it any such return, accounts,
docunents or record or any part of any such record,
or to give evidence before it in respect thereof.
(2) No public.  servant shall di scl ose any
particul ars contained in any such st atenent,
return, accounts, documents, evidence, affidavit,
deposition or record.

"138. Disclosure of information respecting tax
payabl e-

WHERE A person nmakes an application to t he
Conmi ssioner in the prescribed formand pays the
prescribed fee for information as to the anbunt of
tax determ ned as payabl e by an assessee in respect
of any assessnment nade either under this Act or the
I ndi an-incone tax Act, 1922. On or after the 1st
day

557
of April, 1960, the Conmi ssioner nay,
not wi t hst andi ng anyt hi ng contained in Section 137,
if he is satisfied that there are no circunstances
justifying its refusal, furnish or cause to be
furni shed the information asked for."

7. The provisions of Section137(1) of the 1961 Act
were, as is seen, alnost identical to the provisions of sub-
section (1) of Section 54 of the 1922 Act and Section 137
(2) prohibited a public servant. from disclosing the
particulars contained in any of the docunents nentioned in
Section 137 (1). The provisions of Section 138 of the 1961
Act were alnost identical to the provisions of Section 59-B
of the 1922 Act.

8. Wth effect fromApril 1, 1964, Section 137 of the
1961 Act was onitted fromthe Statute vide Section 32 of the
Fi nance Act No. V of 1964, and Section 138 was substituted
by a new Section vide Section 33 of the Finance Act No. V of
1964. The substituted Section 138 reads as under: -

"138. Di scl osure of i nfornmation respecting
assessees: -

(1) Were a person nakes an application to the
Conmi ssi oner in the prescribed form for any

information relating to any assessee in respect of
any assessnment made either under this Act or the
I ndian Incone-tax Act, 1922, on or after the 1st
day of April, 1960, the Conmi ssioner may, if he is
satisfied that it is in the public interest so to
do, furnish or cause to be furnished the
i nformati on asked for in respect of that assessnent
only and his decision in this behalf shall be fina
and shall not be called in question in any Court of
| aw.

(2) Notwithstanding anything contained in sub-
section (1) or any other law for the tine being in
force, the Central Governnment may, having regard to
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the practices and usages customary or any other

rel evant factors, by order notified in the Oficia

Gazette, direct that no information or docunent

shal | be furnished or produced by a public servant

in respect of such matters relating to such class

of assessees or except to such authorities as may

be specified in the order.™

9. The scope of Section 138, of the 1961 Act was, as
can be seen, enlarged by the substituted provisions of
Section 138. Under the origina
558
Secti on 138 a person_ could nmke an application for
information only as to the amount of tax determ ned, as
payable by an assessee, under sub-section (1) of the
substituted Section 138, a person could make an application
for any information relating to an assessment. Again, under
the original Section 138, before the necessary information
coul d be furnished or cause to be furnished to an applicant,
the Commi'ssioner was to be satisfied that there were no
circunstances justifying refusal to furnish the information
asked for; under sub-Section (1) of the substituted Section
138, the Commissioner was required to be satisfied that it
was in the public interest to furnish the information asked
for and "his decision in this behalf shall be final and
shall not be called inquestion in any court of |aw" Vi de
sub- Section (2) of the substituted Section 138, the Centra
Covernment was also enpowered to direct,” by an order
notified in the Oficial Gazette, that no information or
docunent shall be furnished or produced by a public servant
in respect of such matters relating to such class of
assessees or except to such authorities as nmay be specified
in the order.
10, The substituted Section 138 was once again' anended

and substituted vide Section 28 of the Finance Act, 1967
with effect fromApril 1, 1967. ~The new sub-section (1) of
section 138 reads as foll ows:

"(1)(a) The Board or any ot her i ncome-t ax
authority specified by it by a general or specia
order in this behalf may furnish or cause 'to be
furnished to-

(i) any officer, authority or body performng any
functions under any law relating to the inposition
of any tax, duty of cess, or to dealings in foreign
exchange as defined in section 2(d) of the Foreign
Exchange Regul ati on Act, 1947; or

(ii)such officer, authority or ‘body performng
functions wunder any other law as the Centra
CGovernment may, if inits opinionit is necessary
so to do in the public interest, specify by
notification in the Oficial Gazette in this
behal f, any such information relating to any
assessee in respect of any assessment rmade  under
this Act or the Indian income-tax Act, 1922 as nay,
in the opinion of the Board or other Incone-tax
authority, be necessary for the purpose of enabling
the officer, authority or body to perform his or
its functions under that |aw
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(b) Were a person makes an application to the
Conmi ssi oner in the prescribed form for any

information relating to any assessee in respect of
any assessnment nade under this Act or the Indian
I ncome-tax Act 1922, on or after the 1st day of
April, 1960 the Commissioner may, if he is
satisfied that it is in the public interest so to
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do, furnish or cause to be furni shed t he
i nfornmati on asked for in respect of that assessnent
only and his decision in this behalf shall be fina
and shall not be called in question in any court of
[ aw. "

The provisions of sub-Section (1) of Section 138 as
they originally stood were incorporated in clause (b) of the
substituted sub -Section (1) and a new provision was
i ncor por at ed in clause (a) of sub-Section (1) whi ch
enpowered the Board or any other incone-tax authority
specified by it by a general or special order in that behalf
to furnish or cause to be furnished, information relating to
any assessee to such officer, authority or body as is
nentioned in the provision to enable himor it to perform
its functions wunder the Act. Vide clause (b)of t he
substituted sub-Section (1) of Section 138, finality has
al so been attached to an order of the Comni ssioner, made on
an application filed by any 'person seeking information
relating 'to an assessee in respect of any assessnent. The
Conmi ssioner, has to nake an order, after being satisfied
that it is inthe public interest so to do, to furnish or
cause to be furnished such information and that decision of
the Comm ssioner is immune fromchallenge in any court of
I aw.

11. The controversy as already noticed, before us is
limted to the jurisdiction or lack of it of a civil court
to seek production of docunments relating to assessnents
filed after April 1, 1964 in assessnent proceedi ngs 1964-65
onwards, after the onmission of Section 137 of the Act.

12. The Full Bench, in the- inpugned judgment, came to
the concl usion that the omssion of Section 137 did not
nake any difference and that the ban~ on the courts as
contained in the repeal ed Section 137 continued to remain in
force by virtue of the provisions of Section 138 (1) and
after 1967 by Section 138 (1)(b) of the Act even in respect
of the docunents filed in the assessment proceeding after
April 1, 1964 for assessnents relating to the period 1964-65

onwar ds. The Full Bench also pressed into ‘aid the
provi sions of Section 6 of the General C auses Act to
560

hold that the repeal of Section 137 did not renopve the ban
on the courts to sumon any documents fromthe incone-tax
authorities, even in respect of docunents which had been
filed before the Incone-tax authorities after the repeal  of
Section 137 after April 1, 1964.

13. In our opinion the High Court fell in error in
coming to that conclusion. It not only ignored t he
legislative intent manifest in the om ssion of Section 137
of the 1961 Act, after the repeal of the 1922 Act, but /al so
ignored the powers of a court under the general law, to
sunmon such docunents, record etc. as is found relevant to a
case pending before the court, in the absence of any
specific prohibition, under any law for the time being in
force. The High Court assumed that by Section 54 of the
1922 At and Section 137 of the 1961 Act, the jurisdiction
of the courts to call for documents from the incone-tax
authorities had been taken away for all tines to coneg,
notwi t hstanding the repeal of the 1922 Act or the omission
of Section 137 specifically fromthe 1961 Act. The Hi gh
Court appears to have |ost sight of the position that wunder
the Code of Civil Procedure, the courts of |aw have al ways
possessed the jurisdiction to call for the production of
docunents relevant to the case before the court from anybody
havi ng custody of those documents. Section 54 of the 1922
Act and after its repeal Section 137 of the 1961 Act had
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only placed fetters on the exercise of that jurisdiction

in respect of the specified docunents, by the courts,
not wi t hst andi ng anything contained in any other law for the
time being in force. The exercise of the jurisdiction to
seek production of documents had, thus only been put under a
cloud in so far as the record of assessnent is concerned.
Wth the repeal of the 1922 Act and onission of Section 137
of the 1961 Act, the fetters on the exercise of that
jurisdiction were renoved with the result that the exercise
of the jurisdiction to call for the production of docunents
rel evant to the case pending before the court, even fromthe
i ncome-tax authorities, revived. Neither Section 54 of the
1922 Act nor Section 137 of the 1961 Act had taken away for
all tinmes the jurisdiction of the courts to call for the
record fromthe income-tax authorities. Those provisions,
as already noticed had, only put the exercise of that
jurisdiction under a cloud. and those fetters wer e
cotermnous wth thelife of Section 54 of the 1922 Act or
Section 137 of the 1961 Act.

14. " The finality which has been attached to the order
if the Comm ssioner under Section 138 (1) (b) of the Act is
applicable only in cases where application is nmade to the
Conmi ssi oner by a party or any other person
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for receiving docunents or information. It has nothing to
do with the powers of the courts to sunmon the production of
assessnent record of an assessee, filed after 1.4.1964. The
Privilege as to secrecy, which the assessee had acquired
under Section 54 of the 1922 Act remrai ned uninpaired by the
repeal of that Act or even by the om ssion of Section 137
of the 1951 Act in respect of record filed prior to 1.4.1964
and relating to the assessnments prior to that date. That
privilege did not extend, after April 1, 1964, to record
filed before the incone-tax authorities, for the assessnent
years 1964-65 onwards. Section 6 of the General C auses Act
as well as Section 138 (1) (b) of the 1961 Act cannot extend
the ban on the exercise of the jurisdiction by the courts to
summon the production of docunents from the Jincone-tax
authorities after April 1, 1964 relating to assessnent year
1964-65 in respect of the record filed after April 1, 1964.

15. Section 6 (C) of the General C auses Act, 1897 .on
whi ch reliance was placed by the H gh Court reads as under: -

"6. Wiere this ACQ, or any Central Act or
regul ati on made after the comencenent of this Act,
repeal s any enactnment hitherto nade or hereafter to
be made, then, wunless a different i'ntention
appears, the repeal shall not .......... . .......

(c) affect any right, privilege, obligation or
liability acquired or incurred under any enactnent
so repeal ed. "

A plain reading of the Section shows that the repeal of
any enactnent unless a different intention appears, | shal
not affect any right, privilege, obligation or liability
acqui red, accrued or incurred under the repealed enactnent.
In respect of the docunents filed after the repeal  of
Section 137 of the 1961 Act, with effect fromApril 1, 1964,
relating to assessnents for the period 1964-65 onwards, no
right, privilege, obligation or liability can be said to
have been acquired, accrued or incurred prior to the

om ssion of section 137 of the Act. Therefore, the ban
contained in Section 137 of the 1961 Act on the exercise of
the powers of a civil court to call for production of

documents etc. could not be said to have continued to
exist, in matters arising subsequent to the om ssion of that
Section with effect fromApril 1, 1964 and that ban cane to
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an end in respect of the period after April 1, 1964. The
general principle is that an enactnent which is repealed, is
to be treated, except as to transactions past and closed,
as if it had never existed. The assessee had acquired no
right or
562
privilege wunder the repealed Act, since the provision is
only a procedural restriction and did not create any
substantive right on the assessee, in respect of assessnents
for the period after the om ssion of Section 137 of the 1961
Act . Thus, reliance placed on the provisions of Section 6
of the General C auses Act to hold the continuation of the
ban on the exercise of jurisdiction by the courts was
m spl aced
16. Dealing with the scope of Section 138 (1) (b) of
the Act, the Hi gh Court held that the said provisions
attached a finality to an order of the Incone Tax
Comm ssioner and applied to the cases where the record was
sunmmoned even by a court of law. The H gh Court opined:
"The conplete om ssion of the declaration of the
confi-dential nature of the docunents, records, etc.
and the renmoval of the ban on courts and public
servants no- doubt, suggests that the power of a
court under the general law to summon such
documents, records,etc. relevant to the case before
it has been restored. But at the same tinme, the
| egi sl ature which empowered the Conmissioner of
I ncome-tax ‘to furnish the information if he is
satisfied ‘that it is in the public interest so to
do made the decision of the Conm ssioner final and
un-questionable in a Court of law. Wen two powers
are thus vested in two |legal authorities, " neither
of them can be ignored, and both of them have to be
reconciled and given effect to. |In the case of
the two powers under consideration, it has to be
noted that the power to summon which vests in a
court is under the general |law, while the power of
the Comm ssioner has been conferred upon'himby a
special |law and has, therefore, to prevail over the

f orner. In view of the same, it has to be held
that while it is open to a court to sunmon the
docunent s, records etc. from the I ncome-t ax
Conmi ssi oner, it is equal |y open to t he

Conmi ssi oner on receiving the sunmobns to - consider
whet her the production/furnishing of the docunents,
records etc. would be in the public interest, and
submit the same to the court in answer to the
summons. "

We are unable to subscribe to the above view.

17. Cdause (b) of sub-Section (1) of Section 138 is
l[imted in its scope and application. Under it, any person
can nake an application to the
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Conmi ssioner for any information relating to an assessee in
respect of any assessnment nade either under the 1922 Act  or
under the 1961 Act on or after the 1st April 1960 and the
Comm ssioner of Income Tax has the authority to furnish or
cause to be furnished the information asked for on being
satisfied that it is in the public interest so to do and
such an order of the Conm ssioner is final and cannot be
called in question in any court of law. The Conm ssi oner of
I ncome Tax under this clause perforns only an adm nistrative
function, on his subjective satisfaction as to whether it is
in the public interest to furnish the information or not to
any person seeking such information and his decision in that
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behal f is final and the aggrieved person cannot question it
in a court of |[|aw By enacting this provision, the

| egislature could not be said to have intended that the
Conmi ssi oner of Income Tax woul d have the authority to sit
in judgnent over the requisition made by a court of |aw
requiring the production of record of assessnent relating to
an assessee in a case pending before the court. Wen a
court of law, in any matter pending before it desires the
production of record relating to any assessnent after
applying its judicial mnd and hearing the parties and on
being prinma facie satisfied that the record required to be
summoned is relevant for the decision of the controversy

before it - it passes a judicial order sumpning the
production of that record fromthe party having possession
t he record. The Commi ssioner of |ncone Tax cannot,

therefore, refuse to send the record, as he certainly is not
authorised to setat naught a judicial order of a court of
I aw. He  nmust obey the order of the court by sending the
record to the court concerned indeed it is open to the
Conmi ssi oner of lIncone Tax to claimprivilege, in respect of
any docunent or record so sunmoned by a court of law, under
Sections 123 and 124 of the Indian Evidence Act 1872 and
even then it is for the court to deci de whether or not to
grant that privilege. Had the legislature intended that no
document fromthe assessment record of an assessee shoul d be
produced in a court on being sumoned by it, wthout the
approval of the Comm ssioner of Income Tax, it would have
said so in Section 138 of the Act itself. The repeal of
Section 137 of the Act clearly discloses the |egislative
intent that it was felt by the legislature that it was no
nore necessary to keep the records of assessnent. by the
I nconme Tax Departnment relating to an assessee as
confidential fromthe courts and the bar with regard to the
production of any part of the record was renoved in so far
as the courts are concerned. The finality which has
564

been attached to the order of the Conm ssioner under Section
138(1)(b) of the Act is, thus, restricted to the cases where
the information etc. as contenplated by the Section is
called for by any person, other than-a court of law by a
judicial order. The High Court, therefore, fell in error in
holding that the assessment records of an assessee filed
before the incone-tax authorities, even after April 1, 1964,
are imrune from production in a court of |aw on sunmons for
their production being issued by the court and that the
di scl osure of any information fromthe record even to the
courts is subject to the veto powers of the Conm ssioner of
I ncome Tax. Section 138(1)(b) does not affect the powers of
the courts to require the production of assessnent records
or the disclosure of any information therefromto it, in a
case pending before the court when the court, by a"judicia
order, requires the production of the record, considered
relevant by it for decision of a case pending before it.

18. As a result of the above discussion, we, therefore,
find that the answer given by the Full Bench of the High
Court in the inpugned judgnent, to situation (d) of the
second question (supra) as forrmulated by it, is erroneous
and we set it aside. Consequently, we hold that after the
repeal of Section 137 of the Act, there is no |onger any
inmpediment left in the way of a court to sumopn the
production of docunents filed by an assessee before the
income-tax authorities after April 1, 1964 relating to
assessment proceedings for 1964-65 onwards and that the
finality attached to an order of the Conm ssioner under
Section 138(1)(b) has no relevance to the exercise of powers

of
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by a court to sumon the production of docunents in a case
pending before the Court. Since, the challenge before us
had been confined to the answer given by the Hi gh Court to
situation (d) of the second question as fornulated by it and
no other finding of the High Court was called in question
we have refrained from expressing any opinion on the other
findings recorded by the Full Bench of the High Court. The
appeal consequently succeeds to the extent indicated above
and is allowed. W, however, nake no order as to costs.
V.P.R Appeal al | owed.
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