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PETI TI ONER
N. P. THI RUGNANAM (D) BY LRS

Vs.

RESPONDENT:
DR R JAGAN MCHAN RAO & ORS

DATE OF JUDGVENT12/ 07/ 1995

BENCH

RAMASWAMY, K
BENCH

RAMASWAMY, K
HANSARI A B. L. (J)

Cl TATI ON
1996 AIR 116 1995 SCC (5) 115
JT 1995 (5) 553 1995 SCALE (4) 465

ACT:

HEADNOTE

JUDGVENT:
ORDER

Petitioners are the legal representatives of. N P
Thi rugnanam the plaintiff who had entered into an agreenent
of sale with the first respondent for hinself and on behal f
of his nother, brothers and sisters as CGeneral Power of
Attorney holder to alienate the house property in Madras
city for a total consideration of Rs. 2,30,000/- and paid a
sumof Rs. 10,000/- as advance.. Till date of execution of
the sal e-deed, he cane into possession as a tenant agreeing
to pay a sum of Rs. 1,650/- per nonth as rent. He laid the
suit for specific performance wth the avernents that the
respondents have evaded to execute the sale deed. The
respondents pleaded that they were ready and wlling to
performtheir part of the contract and the piaintiffs did
not even pay Rs. 20,000/- further advance as contracted by
Decemnber, 1979 to discharge the nortgage debt due to the
Madr as Cor por at i on. The anmount of Rs. 20, 000/- was
adjusted towards the rent payable with consent. On adduction
of evi dence and consideration thereof, the single judge
of the H gh Court found that the plaintiff was not ready

and willing to perform his part of the contract Qgiving
di verse reasons. On appeal in OSA No. 195/83  dated
January 3, 1985 the Division Bench in a well considered

j udgrment di sm ssed the sane.

The first ground raised in the SLP is that the decree
of dismissal against the dead plaintiff appellant is a
nullity. We find no force in the contention. It is true that
the plaintiff died on Decenber 26, 1994 by which date the
argunents in the appeal were already heard and the judgnent
was reserved. The counsel for the plaintiff filed a
Menorandum bringing to the notice of the court the dem se
under Order 22 Rule 11-A of CPC and prayed for tine to bring
on record the petitioners as legal representatives to
represent the estate of the deceased. The court declined to
accede to the request.
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Rule 6 of Order 22 provides that:
"No abatenent by reason of death

after hearing:-"Notw thstandi ng anythi ng

contained in the foregoing rul es, whet her

t he cause of action survives or not,

there shall beno abatement by reason of

the death of either party between the

concl usi on of the hearing and t he

pronounci ng of the judgenment, but

j udgenent may in such case be

pronounced notw t hstandi ng the deat h

and shall have the same force and effect

as if it had been pronounced before

the death took place."

In the face of the explicit |anguage in Rule 6 of Order 22,
there can be no abatenent by reason of the death of any
party between the conclusion of the hearing and the
pronouncenent of the judgement. It nmay be pronounced,
notw t hst andi ng the death, and shall have the sane force and
effect as if judgnment had been pronounced before the death
took place. Therefore, the contention that the judgement and
decree of the appellate court is a nullity is devoid of
subst ance.

It is next contended that the plaintiff was always
ready and wlling/'to performhis part of the contract. To
buttress it, counsel placed strong reliance on the evidence
of PW2, who had testified that he was willing and prepared
to lend a sumof Rs. 2,00,000/- to the plaintiff on the foot
of a promssory note. It is not necessary for the plaintiff
that he should keep ready the  nmoney on ~hand. Wat is
relevant and nmaterial is that he shoul d have the necessary

capacity to raise the funds and was ready and willing to
perform his part of the contract ~ which has been
denonstrated by the evidence of PW2. W do not accede to
the contention. The trial judge had pointed out that on an

application filed by the defendants, a direction was given
to the plaintiff by order dated February 11, 1991 to deposit
the ambunt of Rs. 2,00,000/- or  furnish bank ‘guarantee
giving time up to March 11, 1991. He neither deposited the
amount nor has given bank guarantee. It was also found that
the plaintiff was dabbling in real estate business. He had
house on hire purchase agreement wth the T.N  Housing
Board. He paid only Rs. 7,750/- upto 1980. A sum of Rs.
29,665/- was further payable. He had an agreenment w th one
Annamma Philip for Rs. 49,500/- to sell the said house after
purchase from the Board. Obviously, he had obtai ned advance
and sold the house to his vendee on February 7, 1980 after
getting a sale deed executed in his favour. He entered into
an agreenent (Ex.p.1) on 9.4.79 to purchase the suit house
for Rs. 2,30,000/-. He was not able to pay the | oans and he
adjusted Rs. 20,000/- which was paid towards arrears of rent
and paid only Rs. 1975/- wunder Ex.P.30 for the sale
consi deration of his house. He was unable to pay the rent to
the respondents and had deposited huge amount towards
arrears of rent pursuant to the orders of the courts. PW2,

though professed to be wlling to advance a sumof Rs.
2, 00, 000/ -, did not have cash and admtted that had to
obtain Rs. 2,00,000/- by hypothicating his property and at
the sane time was wlling to lend on a pronote to t he
plaintiff a sumof Rs. 2,00,000/-, which was hard to
bel i eve. These ci rcunst ances wer e t aken into

consideration by the trial Judge as well as the Division
Bench in concluding that the plaintiff was not ready and
willing to performhis part of the contract.

It is settled law that renmedy for specific perfornmance
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is an equitable remedy and is in the discretion of the
court, which discretion requires to be exercised according
to settled principles of law and not arbitrarily as
adunbrated under s.20 of the Specific Relief Act 1963 (for
short, "the Act’). Under s.20, the court is not bound to
grant the relief just because there was valid agreenent of
sal e. Section 16(c) of the Act envisages that plaintiff nust
pl ead and prove that he had perfornmed or has always been
ready and willing to performthe essential terns of the
contract which are to be performed by him other than those
terns the performance of which has been prevented or waived
by the defendant. The continuous readi ness and wllingness
on the part of the plaintiff is a condition precedent to
grant the relief of specific performance. This circunstance
is mterial and relevant ‘and is required to be be
consi dered by the court while granting or refusing to grant
the relief. |If the plaintiff fails to either aver or prove
the same,  he must fail. To adjudge whether the plaintiff
is ready and wlling to performhis part of the contract,
the court'. must take into consideration the conduct of the
plaintiff prior and subsequent~ to-the filing of the suit
alongwith other attending circunstances. The anount of
consi deration which he has to pay to the defendant mnust
of necessity be proved to be available. Right fromthe date

of the execution till date of the decree he nust prove
that he is ready and has always been willing to performhis
part of the contract. As stated, the factum of his
readi ness and wi Il ingness to perform his part of the

contract is to be adjudged with reference to the conduct of
the party and the attending circunstances.  The court may
infer fromthe facts and circunstances whether the plaintiff
was ready and was always ready and willing to performhis
part of contract.
In view of the aforesaid factual ~findings and of the
| egal position, the Hi gh Court has rightly concluded thus:
We have no hesitation in-recording
the agreement with the finding of the
| earned single Judge that the plaintiff
has hopelessly failed and shown rather
reluctance than readiness to perform
his part of the contract. In the facts
that are noticed in the judgenent of the
trial court, which are extracted by
us as above, the only possi bl e
conclusion is that the pl ai ntiff
really had rather reluctant t han
willing to perform his part of the
contract and was at no tine ready
with ei t her noney or resources to
fulfill his part of the contract. The
ot her circunstances which are noticed
by the learned single Jude and are
detailed by himin the judgenment go to
show that the very idea of entering
into an agr eenment with the first
def endant al one when the plaintiff
appel | ant was al ready i nformed about
the death of Dr. R Surya Rao and
the devol ution of his interest upon

t he first defendant, his mother, his
br ot hers and his sisters, was to
sonmehow or other enter upon the

property, but, the stipulated rent also
was not paid by the plaintiff to the
defendants. The trial court has noted
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t hat there was no | egal necessity for

the defendants to part with the suit

property and held against the plaintiff

t hat t he very contract was

specul ative in nature and entered into

by the plaintiff who has been

dabbling in real estate transactions

wi t hout the neans to purchase a

substantial inmovable property i ke

the suit property and we agree with the

sanme. "

This finding is well supported from the facts and
circunstances and being a finding of fact, we see no
infirmty in the judgenent. warranting granting of |eave.
Accordingly, the special |eave petition is dismssed.




