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Leave granted.

2. Thi s appeal, by special |eave, has been preferred agai nst the
j udgrment and order dated 24. 4. 2006 of Allahabad Hi gh Court by

which the petition filed by the respondent No. 2 Kapil Dev Singh
under Section 482 Cr.P.C. _was all owed and the order dated 26.5.2005
passed by the | earned Sessions Judge, Al ahabad under Section 319
Cr.P.C. summoning himto face trial under Section 302 |IPC was set

asi de.

3. In the norning hours between 6.30 a.m and 7.00 a.m on

15.12. 1995, three persons, viz., the wife, son and brother-in-I|aw of

Ni gam Si ngh were nmurdered. An FIR of the incident was | odged by

Ni gam Singh at 8.10 a.m on 15.12.1995 at P.S. Ceorge Town,

Al | ahabad. After investigation, charge sheet was subnitted and four
persons, viz., Kapil Dev Singh (respondent No. 2 herein), Suresh

Si ngh, Sukhpal Singh and Kam esh Singh were put up for trial.  The
present incident took place on 16.3.2002 when the trial of the
aforesaid tripple murder case was going on. According to the case of
the prosecution, the accused of the tripple rmurder case were putting
pressure on Nigam Singh not to give evidence in the said case. /It is
al | eged that at about 6.00 p.m on 16.3.2002, the first infornmant

Raj endra Si ngh (appellant herein) and his brother A ay Singh were
returning after getting their field harvested. At that tine, N gam Singh
al so arrived there on a scooter. The accused in the present case, viz.,
Kapi| Dev Singh (respondent No. 2 herein) and Daya Si ngh stopped
hi m and asked himnot to give evidence in the tripple nurder case.

Ni gam Si ngh, however, did not agree to their suggestion not to give
evidence and tried to nove ahead on his scooter. Kapil Dev Singh

then instigated his brother Daya Singh, who fired upon Nigam Si ngh
froma country-made pistol. In spite of receiving the gun shot injury,
Ni gam Si ngh nanaged to escape fromthere and informed about the
incident to his fanily menbers. Meanwhile, the first informant,

Raj endra Singh, and his el der brother Ajay Singh also reached there.
However, N gam Singh succunbed to his injuries shortly thereafter.
Thereafter, Rajendra Singh | odged an FIR of the incident at 8.30 p.m
on 16.3.2002 at P.S. Pipri. The police after investigation subnitted
charge-sheet only agai nst Daya Singh and not agai nst Kapil Dev

Singh. 1In the trial before the | earned Sessions Judge, Allahabad, the
statenment of the first informant, Rajendra Singh was recorded where
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he specifically stated about the presence of Kapil Dev Singh and the
role played by himin the incident. The prosecution then noved an
application for sumoni ng Kapil Dev Singh under Section 319

Cr.P.C. The |l earned Sessions Judge held that Kapil Dev Singh is

naned in the FIR and the first informant Rajendra Singh in his
statenment had corroborated the version given in the FIR and had
assigned the role of exhortation to himand after taking note of the
rel evant |aw on the subject, allowed the application by the order dated
26.5. 2005 and directed that Kapil Dev Singh be summned to face the
trial.

4. Kapi| Dev Singh then filed a petition under Section 482 Cr.P.C.
for quashing the aforesaid order before the High Court. It appears that
in the petition under Section 482 Cr.P.C. the statenments of certain

wi t nesses who had been exam ned by the investigating officer during
the course of investigation were annexed whi ch included the

statenment of S.L. Yadav, Vijay Kumar Singh, Up Nagar Ayukta,

Shankar Lal Jai swal, Miukhya Nagar Adhi kari and sone other officials

of Nagar Ni gam who had stated that respondent No. 2 Kapil Dev

Si ngh was wor ki ng-as Sahayak Nagar Ayukta, Nagar N gam

Al | ahabad and between 4.30 p.m and 5.30 p.m on 16.3.2002, he was
attending a neeting in the Nagar Nigam After referring to the

af oresaid statenents, the H gh Court concluded as under

"The statenment of those w tnesses do not | eave any room

for doubt that the applicant was present in the nmeeting of

Nagar Nigam at the tine of incident and could not reach

the place of occurrence which is 35 Kns.  from Al | ahabad.

The applicant is a brilliant student and has good acadenic
career and has al so been selected in U P. Public Services
Exam nati on. The famly of theapplicant is well educated

famly. The father of the applicant was also selected in
Provincial Civil Services (Judicial) inUtar Pradesh in
1983 but because of the aninosity prevalent in the village,
he was nurdered. Now t he said aninobsity is the result of
the present case."

The High Court then referred to Minicipal Corporation of
Del hi v. Ram Ki shan Rohtagi (1983) 1 SCC 1, wherein it is observed
that power under Section 319 is really an extraordi nary power which
shoul d be used very sparingly and only if conpelling reasons exist for
taki ng cogni zance agai nst the other person agai nst” whom action has
not been taken. On the basis of the aforesaid authority, the H gh Court
posed the question whether conpelling ground existed or not and
whet her there was no option but to sunmon the accused. Thereafter,
the High Court referred to the statenents of six persons which had
been recorded by the investigating officer, which showed that between
4.30 p.m and 5.30 p.m Kapil Dev Singh was present in the neeting
and then observed as under :
"No doubt, it m ght have been a probabl e def ence which
the court could not consider at the tinme of proceeding
under Section 319 Cr.P.C. but as the power has to be
exerci sed sparingly, the Court should have exam ned all
the aspects of the case."

observing as above, the Hi gh Court allowed the petition under
Section 482 Cr.P.C. and quashed the order dated 26.5.2005 passed by
the | earned Sessions Judge under Section 319 Cr.P.C. sumoning the
respondent No. 2 to face the trial

5. We have heard Shri Manoj Coel, |earned counsel for the
petitioner, Shri S.R Singh, |earned senior counsel for respondent No.

2 and have perused the record. Sub-section (1) of Section 319 says

that where in the course of any enquiry into, or trial of, an offence, it
appears fromthe evidence that any person not being the accused has
conmitted any offence for which such person could be tried together
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with the accused, the Court may proceed agai nst such person for the
of fence which he appears to have commtted. The scope of power
under Section 319 Cr.P.C. was explained in Minicipal Corporation of
Del hi v. Ram Ki shan Rohtagi (1983) 1 SCC 1 and it was held as
under

"Section 319 is really an extraordi nary power

which is conferred on the Court and should be used very
sparingly and only if conpelling reasons exist for taking

cogni zance agai nst the other person agai nst whom acti on

has not been taken. If the prosecution can at any stage
produce evi dence which satisfies the court that the other
accused or those who have not been arrayed as accused

agai nst whom proceedi ngs have been quashed have al so

conmitted the offence, the court can take cogni zance

against themand try themalong with the other accused.

The nere fact that the proceedi ngs have been quashed

under Section 482 agai nst sone of the accused persons
(respondents 2 to 5) will not prevent the court from
exercising its discretion if it'is fully satisfied that a case
for taking cogni zance agai nst them has been made out on

t he addi tional evidence |ed before it."

In Jogi nder Singh v. State of Punjab (1979) 1 SCC 345 it was
hel d as under :

"The sunmoni ng of additional persons by the Sessions
Court under Section 319 of those who appear to be

i nvolved in the crime fromthe evidence | ed during the
trial and directing themto stand their trial along with
those who have been committed, nust be regarded as

i ncidental to the cogni zance under Section 193 and part
of the normal process that follows it. ~Section 319(4)(b)
enacts a deeming provision in that behalf dispensing with
the formal conmittal order against the newy added
accused.

The phrase "any person not being the accused" in
Section 319 does not exclude fromits operation an
accused who has been rel eased by the police under
Section 169."

In Kishun Singh v. State of Bihar (1993) 2 SCC 16, it was
observed
"11. On a plain reading of Sub-section (1) of Section
319 there can be no doubt that it nust appear fromthe
evi dence tendered in the course of any inquiry or tria
that any person not being the accused has committed any
of fence for which he could be tried together with the
accused. This power, it seens clear to us, can be
exercised only if it so appears fromthe evidence at the
trial and not otherw se. Therefore, this sub-section
contenpl ates exi stence of some evidence appearing in
the course of trial wherefromthe Court can prima facie
concl ude that the person not arraigned before it is also
involved in the conmm ssion of the crime for which he can
be tried with those al ready naned by the police. Even a
person who has earlier been discharged would fall within
the sweep of the power conferred by Section 319 of the
Code. ... "

It is, therefore, clear that if the evidence tendered in the course
of any enquiry or trial shows that any person not being the accused
has conmitted any of fence for which he could be tried together with
the accused, he can be sunmoned to face trial even though he may not
have been charge sheeted by the investigating agency or may have
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been di scharged at an earlier stage.

6. The Hi gh Court has basically relied upon the statenents of six
wi t nesses whi ch had been recorded by the investigating officer under
Section 161 Cr.P.C. to record a positive finding that the respondent
could not have been present at the scene of conm ssion of the crinme
as he was present in a neeting of Nagar Ni gam at All ahabad. A
statenment under Section 161 Cr.P.C. is not a substantive piece of
evidence. In view of the proviso to sub-section (1) of section 162
Cr.P.C., the statement can be used only for the limted purpose of
contradicting the maker thereof in the manner laid down in the said
proviso. Therefore, the High Court commtted a manifest error of |aw
in relying upon wholly inadm ssible evidence in recording a finding
that Kapil Dev Singh could not have been present at the scene of

comm ssion of the crine:

7. That apart, the plea taken by the respondent Kapil Dev Singh in
his petition under Section 482 Cr.P.C. was that of alibi. Section 103

of the Evidence Act says that the burden of proof as to any particul ar
fact lies on that person who w shes the Court to believe inits

exi stence, unless it is proved by any |law that the proof of that fact lie
on any particul ar person. The second illustration to section 103 reads
as under :

"B wi shes the Court to believe that at the tinme in

guestion, he was elsewhere. He nust prove.it."

Thi s provision nmakes it obvious that the burden of establishing
the plea of alibi set up by the respondent No. 2 in the petition filed by
hi m under Section 482 Cr.P.C. before the H gh Court lay squarely
upon him There is hardly any doubt regarding this |egal proposition
See Q@urcharan Singh v. State of Punjab AR 1956 SC 460, Chandrika
Prasad Singh v. State of Bihar AIR 1972 SC 109 and State of Haryana
v. Sher Singh AIR 1981 SC 1021. This could be done by | eading
evidence in the trial and not by filing sone affidavits before the H gh
Court. In such a case the prosecution would have got an opportunity
to cross-exam ne those witnesses and denonstrate that their testinony
was not correct. Learned counsel (for the appell ant 'has submtted that
in fact no affidavits were filed in the H gh Court but what was filed
were copies of two or three affidavits which were given by sone
persons before the Superintendent of Police, Allahabad. Thus, there
was absolutely no | egal evidence in support of the plea of alibi of
Kapi| Dev Singh, which the H gh Court chose to rely upon and accept
for the purpose of quashing the order passed by the | earned Sessions
Judge.

8. Shri S.R Singh, |earned senior counsel for the respondent No.
2, has subnmitted that though the statenents recorded by the

i nvestigating officer under Section 161 Cr.P.C. are not substantive

pi ece of evidence, but the H gh Court while exercising power under
Section 482 Cr.P.C. could have | ooked into attendi ng circunstances,
nanmely, the statements and the affidavits filed by some of these
persons before the Superintendent of Police, Al lahabad. Learned

counsel has also submitted that the summoni ng order itself nust

exhi bit special circunstances warranting such a course of action and if
no special circunstances are denonstrated in the order, the

sunmoni ng order is per se illegal. Learned counsel has further
submitted that the trial of co-accused Daya Singh has concl uded and

he has been acquitted by the | earned Sessions Judge and in such
circunmstances it will not be a sound exercise of discretion to set aside
the order passed by the H gh Court and restore that of the |earned
Sessi ons Judge.

9. Shri Manoj CGoel, |earned counsel for the appellant, has, on the
ot her hand, submitted that the name of Kapil Dev Singh was
mentioned in the FIR and a specific role was attributed to him In his
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statenent in Court the first informant Raj endra Singh had

corroborated the version given in the FIR and had not only nentioned
about the presence of Kapil Dev Singh at the scene of conm ssion of

the crime but had assigned specific role to him He has also subnitted
that having regard to the background of the case, viz., the earlier
tripple nurder case in which N gam Singh was the first informant and
the nmain eye-witness, the accused had a strong notive to comit his
nurder. Learned counsel has thus submtted that the ingredients of
Section 319 Cr.P.C. were fully satisfied and the | earned Sessi ons

Judge had rightly exercised the power and had sunmoned t he

accused. Shri CGoel has also submitted that in the present case, the

| ear ned Sessions Judge while acquitting the co-accused Daya Singh in
the trial which concluded nuch later has referred to the inpugned

order of the H gh Court dated 24.4.2006 at several places in the

j udgrment and has observed that fifty per cent of the prosecution case
has al ready been disbelieved by the H gh Court. Lear ned counsel has
al so made a statenent that the first informant Rajendra Singh has filed
Crimnal Revision No.1828 of 2007 (Rajendra Singh v. Daya Singh)
chal | engi ng the acquittal of Daya Singh which has been admtted by

the Hi gh Court on 11.7.2007 and is pending for hearing.

10. Havi ng consi dered the submi ssi ons nmade by | earned counse

for the parties, we are of the opinion that the statements of the

wi t nesses under Section 161 Cr.P.C being wholly inadm ssible in

evi dence could not 'at all be taken into consideration. The H gh Court
relied upon wholly inadm ssible evidence to set aside the order passed
by the | earned Sessi ons Judge. That apart, no finding on a plea of
alibi can be recorded by the H gh Court for the first time in a petition
under Section 482 Cr.P.C. As nentioned above, the burden to prove
the plea of alibi |ay upon the accused which he could do by | eading
evidence in the trial and not by filing sonme affidavits or statenents
purported to have been recorded under Section 161 Cr.P.C. The

whol e procedure adopted by the Hi gh Court is clearly illegal and
cannot be sustained. The other argunent based upon the acquittal of
co-accused Daya Singh has al so no nmerits. The question as to whether
an order passed under Section 319 Cr.P.C. would cease to be

operative if the trial of the co-accused has been concluded, has been
consi dered in Shashi kant Singh v. Tarkeshwar Singh ' (2002) 5 SCC

738. and it was held as under in para 9 of the report

"9. The intention of the provision here is that where in

the course of any enquiry into, or trial of, an offence, it

appears to the court fromthe evidence that any person

not being the accused has commtted any offence, the

court may proceed agai nst himfor the offence which he

appears to have committed. At the stage, the court would

consi der that such a person could be tried together with

the accused who is already before the Court facing the

trial. The safeguard provided in respect of such person.is

that, the proceedings right fromthe begi nni ng have

mandatorily to be comenced afresh and the wi tnesses

re-heard. In short, there has to be a de novo trial against

him The provision of de novo trial is mandatory. It

vitally affects the rights of a person so brought before the

Court. It would not be sufficient to only tender the

wi t nesses for the cross-exam nation of such a person

They have to be exam ned afresh. Fresh examination in

chief and not only their presentation for the purpose of

the cross-exam nation of the newy added accused is the

mandat e of Section 319(4). The words 'could be tried

together with the accused’ in Section 319(1), appear to be

only directory. 'Could be’ cannot under these

circunst ances be held to be 'must be’. The provision

cannot be interpreted to nean that since the trial in

respect of a person who was before the Court has

concluded with the result that the newy added person
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cannot be tried together with the accused who was before
the Court when order under Section 319(1) was passed,

the order woul d becone ineffective and inoperative,

nul lifying the opinion earlier formed by the Court on the
basi s of evidence before it that the newly added person
appears to have comrmitted the offence resulting in an
order for his being brought before the Court."

Therefore the nere fact that trial of co-accused Daya Singh has

concl uded cannot have the effect of nullifying or making the order
passed by the | earned Sessions Judge on 26.5.2005 as i nfructuous.

11. The | earned Sessions Judge trying the case of co-accused Daya
Si ngh seens to have been swayed by the fact that the Hi gh Court had

not only set aside the order passed by the | earned Sessions Judge

under Section 319 Cr.P.C. by which the respondent No. 2 Kapil Dev

Si ngh was summoned to face- trial but had al so recorded a finding in

his favour that he was present in a neeting in Nagar N gam

Al | ahabad. Since we are setting aside the order of the H gh Court, the
aforesaid finding of the | earned Sessions Judge woul d automatically

go and cannot stand.

12. Havi ng regard to the facts and circunstances of the case and in
the interest of justice, we consider it desirable that the crinmina
revision filed by Raj endra Singh against the acquittal of Daya Singh
shoul d be heard by the H-gh Court as expeditiously as possible. W
accordingly request the Hi gh Court to decide Crimnal Revision

No. 1828 of 2007 (Rajendra Singh v. Daya Singh) expeditiously

preferably within a period of four nonths of presentation of a certified
copy of this order before the H gh Court.

13. In the result, the appeal succeeds and is hereby allowed. The
i mpugned judgnent and order dated 24.4.2006 of the Hi gh Court is

set aside and the order dated 26.5.2005 passed by the | earned Sessions
Judge, All ahabad, summoning respondent No. 2 Kapil Dev Singh to

face trial is restored




