http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 6
PETI TI ONER
GORKHA RAM AND OTHERS
Vs.
RESPONDENT:

THE CUSTODI AN GENERAL OFI NDI A, DELH

DATE OF JUDGVENT:
21/ 04/ 1961

BENCH:
DAYAL, RAGHUBAR
BENCH:
DAYAL, RAGHUBAR
SUBBARAO, K.
MUDHOLKAR, J. R
Cl TATI ON
1961 Al R 1805 1962 SCR (2) 151
ACT:
Evacuee Property-NMbsl em non-proprietor m grating to

Paki stan-Village dwelling house, if vests in Custodian-
Admi ni stration of Evacuee Property Act, 1950 (31 of 1950),
s. 18(1)-Village wajib-ul-arz.

HEADNOTE:

The wajib-ul-arz of village Buland, teshil~ and district

Roht ak, provided as follows: -
"No non-proprietor can settle in the | village
or build a house wi thout the consent of the
owner of the estate. VWhenever anybody
settles, he obtains land or house from the
proprietor of the same and he can live /there

so |l ong as he pl eases. Wenever he

abandons the village, if the house belongs to
the Shami at of it falls i'nto the
possessi on of the proprietor About the
houses of non-proprietors there i's no
customary right to sel | or nort gage

residential houses, renove the nmaterial or
build burnt brick house wi thout the consent of
the proprietor If any person dies heirless his
house reverts

152

to the possession, of the proprietor ~of the
estate in which it is situate", and “nmentioned
the nendicants as a type of non-proprietors
settled in the village. One F, a Mslim
bel onging to that class, mgrated to Pakistan.
The appellants, who were proprietors, took
possession of his dwelling house. The Custo-
di an of Evacuee Property clainmed it as evacuee
property. The appellants’ objection was
finally dismssed by the Custodi an General who
held that the house was evacuee property and
vested in the Custodian. The High Court
di smi ssed the appellants’ petition under Art.
226 of the Constitution holding that the right
of a non-proprietor to occupy a village site
was a right in property and vested in the
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Custodi an when the non-proprietor becane an
evacuee. In this Court, while the appellants

relied on the wajib-ul-arz, on behalf of the

respondents reliance was placed on s. 18 of

the Administration of Evacuee Property Act.
Held, that s. 18(1) of the Administration of Evacuee Pro-
perty Act, 1950, contenplated tenants, whether occupancy
tenants or tenants for a certain tinme and applied only to
the occupancy rights of a tenant. Under the wajib-ul-arz,
however, a non-proprietor could have no such right in the
site occupi ed by himas would nake hima tenant of it.
Section 18(1) of the Act, therefore, had no application and
the house in question reverted to the proprietors under the
provisions of the wajib-ul-arz when the non-proprietor
abandoned the village and migrated to Paki stan. It could
not, therefore, vest in the Custodian
It was not correct to say that-under the wajib-ul-arz that
F's interest in the house was that of a | essee.
Associ ated Hotels of India v. R N Kapur, [1960] 1 S.CR
368, hel d inapplicable,

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 340 of 1958.
Appeal by special |eave fromthe Judgnent and Order dated
July 3, 1953, of the Punjab H gh Court “in CGvil Wit
Application No. 256 of 1952.

Jwal a Parshad Chopra and J. K- Hiranandani, for t he
appel | ant s.

Nanak Chand, R H. Dhebar and T. M Sen,  for - respondents
Nos. 1 to 3.

1961. April 21. The Judgnent of the Court was delivered by
RAGHUBAR. DAYAL, J.-This appeal, by -special Ileave, is
agai nst the order of the Punjab H gh Court
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dism ssing the petition of the appellants under Art, 226 of
the Constitution praying for quashing the orders of the
Cust odi an Ceneral, dated June 17, 1952.

The appellants and respondents Nos. - 4-and 5 are, residents
of village Baland, Tehsil and District Rohtak, and are
menbers of the body of proprietors of that village. The
village Baland is divided between three estates. The pl ot
in suit is in the estate known as 'Barsan’. One Fakira, a
nmendi cant and a non-proprietor, had his house onthe plot in
suit. In January, 1950, the Custodi an of Evacuee Property
i ssued a notice under s. 7 of the Adm nistration of Evacuee
Property Odinance No. XXVII of 1949, stating that the
appel l ants were in unauthorised possession of the house of
Fakira, a Muslimevacuee, and that the-should either vacate
the house or show cause to the contrary. The appellants
filed their objections to the notice. The Deputy Custodian
of Evacuee Property, by his order dated Septenber 3, 1950,
rejected the objections raised by the appellants and
declared the house to be 'evacuee property’. The Deputy
Custodi an passed this order after he got an enquiry nmade
through the Revenue Assistant (Rehabilitation). The appel-
lants went in appeal to the Additional Custodian, Evacuee
Property, who got further enquiry nmade to ascertain whether
Munt az, son of Fakira, evacuee, had been in occupation of
the house up to the date of the nmigration of the Miuslins as
a result of the partition. This enquiry revealed that
Muntaz had continued to reside in the village Baland and
that a son was born to himin July, 1947. The Additiona
Custodi an therefore agreed with the report and the order of
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the Deputy Custodian that the property in suit was evacuee
property. The appellants then filed a revision before the
Custodi an General. It was dism ssed on June 17, 1952. The

Cust odi an General observed that there was nore than
sufficient evidence to establish that Muntaz continued to be
i n possession of the house in dispute up to July, 1947.
Thereafter, the appellants filed a wit petition in the Hi gh
Court challenging the legality of the order of the
20
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Deputy Custodian on the grounds that the Deputy Custodian
gave no notice or opportunity to themto neet the case and
that the Custodian had no jurisdiction in the matter in view
of the provisions of the wajibul-arz according to which the
house of a non-proprietor, on his leaving the village,
vested in the proprietory body. The learned Single Judge
who heard the petition held that the provisions of the
Admi ni stration ~of the Evacuee Property Act, 1950 (Act XXX
of 1950), 'had been conplied wi th throughout and referred the
guestion - whether  the site occupied by a non-proprietor
vested or not in the Custodian after the occupier had
abandoned it, to a larger Bench in view of his opinion that
the decision of another Single Judge in Joti Parshad wv.
Bhawani Lal required re-consideration. " The Division Bench
then decided this question and held the right of a non-
proprietor to occupy a village site wasa right in property,
though it might not be an interest in property and that this
right vested in the Custodian if the non-proprietor left the
country and becane an evacuee. The wit petition was
accordingly dismssed and it is against this order that this
appeal has been fil ed.
The sol e question for determ nation in this case is  whether
Fakira had any such right in the property in suit. which
could vest in the Custodian on Fakira or his son Mntaz
becom ng an evacuee. The case for the appellants is that
Fakira had no such right which could vest in the Custodian
both on account of the terns of the wajib-ul-arz’ and on
account of his being a |icensee. « The respondents rely on s.
18 of the Adninistration of Evacuee Property Act to  rebut
this contention. It is necessary therefore to determ ne the
scope of s. IS of the Act.
Section 18, as originally enacted, was substituted by s. 8
of Act X of 1953, which provided that the substituted
section shall be deemed al ways to have been substituted for
the original section. Thus the present section nust be
deemed to be the section existing fromthe conmencenent of
this Act. Sub-section (1) of s. 18 is:

"(1) \VWhere the rights of an evacuee in._ any

| and
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or in any house or other building consist or
consi st ed of occupancy ri ghts, not hi ng

contained in any law for the tine being in
force or in any instrument having the force of
law or in any decree or order of any court,
shal | extinguish or be deened to have
extingui shed any such rights either on the
tenant beconing an evacuee within the meaning
of this Act or at any time thereafter so as to
prevent such rights from vesting in the
Custodi an under the provision of this Act or
to prevent the Custodian fromexercising al

or any of the powers conferred on himby this
Act in respect of any such rights, and,
notw t hst andi ng anything containd in any such
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law, contract, instrument, decree, or order
nei t her the evacuee nor the Custodi an, whether
as an occupancy tenant or as a tenant for a
certain tine, mnonthly or otherwise, of any
land or house or other building shall be
liable to be ejected or be deened to have
beconme so |iable on any ground what soever for
any default of
(a) the evacuee conmmitted after he becane an
evacuee or wthin a period of one year
i medi ately preceding the date of his becom ng
an evacuee; or
(b) the Custodian."
The expression 'occupancy rights’ has not been defined in
the Act. It is these occupancy rights which are not
extinguished in spite of the provisions to the contrary in
any other law or in any instrunment having the force of |I|aw
or in any decree or order of the Court. The occasion when
they will 'not be extinguished would be when a tenant becones
an 'evacuee’ within the neaning of the Act, or thereafter.
It follows that sub-s. (1) of s. 18 provided for the non-
ext i ngui shnent of those occupancy rights which would have
been extinguished otherwise on the tenant’s beconing an
evacuee and that therefore the person having such rights
must be a tenant. /If he is not a tenant, then the occasion
contenpl ated by sub-s. (1) of s. 18, for the application of
its provisions, does not arise. Thisis further clear from
the latter part ‘of this subsection which provides that
not wi t hst andi ng anything contained in any |law etc., neither
the evacuee nor the Custodian, whether as an  occupancy
tenant or as a,
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tenant for a certain tinme, shall be liable to be ejected or
be deenmed to have beconme so |iable on any ground whatsoever
for any default. This latter part also nakes it clear  that
the persons contenplated by the section are the tenants,
whet her occupancy tenants or tenants for a certain tinme. W
therefore hold that the provisions of s. 18 apply to the
occupancy rights of a tenant.
The next question to determine is whether Fakira was a
tenant of this house. It is clear that Fakira who resided
in the house in suit, was not a tenant of it.  He occupied
the site and probably built the house hinself on getting the
necessary pernission fromthe proprietors.
Wth respect to non-proprietors, the wajib-ul-arz of the
village states:
"No non-proprietor can settle in the village
or build a house without the consent of. the
owner of the estate. Whenever anybody
settles, he obtains [and or house from the
proprietor of the same and he can live there
so long as he pleases. \Wenever he abandons

the village, if the house belongs to the  Shani at
ofit falls into the possession of that propri et or About

the houses of non-proprietors ...... there
isno customary right to sell or nortgage

residential houses, renove the material or
build burnt brick house wi thout the consent of
the proprietor If any person dies heirless his
house reverts to the possession of the
proprietor of the estate in which it is

situate."
The nendicants are nentioned as one of the types of non-
proprietors settled in the Sham at of the estate. It is

clear fromthese provisions that Fakira, a non-proprietor,
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had no such right in the site as would nake hima tenant of
it. He just had a right to occupy it and build a house
whi ch was, however, heritable and transferable only with the
consent of the proprietor.
It follows, therefore, that the provisions of sub-s. (1) of
s. 18, do not apply to Fakira' s rights in the plot in suit
and cannot therefore over-ride the provisions of the wajib-
ul -arz according to which his right to
157
reside in the house in suit came to an end when he abandoned
the village on his nmigrating to Pakistan.
Learned counsel for the respondent has further contended
that apart from s. 18 of the Act, Fakira’s right to
residence in the house in suit will vest in the Custodian as
his mgrating fromthe village to Pakistan on partition does
not anount to abandonnent contenpl ated by the provisions of
the wajib-ul-arz. It i's submitted that the wajib-ul-arz
contenpl ates voluntary abandonnent and not abandonment under
force. W find it difficult to accept this contention. The
abandonnent is voluntary, though the volition to abandon
ari ses on-account of circunstances over which Fakira bad no
control . He left the village and migrated to Pakistan
because he thought that to be the better thing to do. Thi s
poi nt was al so not taken before the H gh Court.
Reliance is placed on the case reported as Associ ated Hotel s
of India v. R N Kapoor (1) for supporting the contention
that Fakira was @ a lessee of the land-in suit and not a
i censee. W do ‘not think this  case supports t he
contenti on. The fol l.owi ng propositions were laid down in
that case for determning whether a docunent creates a
i cence or a |ease
(1) To ascertai n whether a docunent creates
a licence or |lease, the substance of the
docunent nust be preferredto the form
(2) The real test is theintention of the
parties whether they intended to create a
| ease or a licence
(3) If the docunent creates an interest in the
property, it is alease, but, if it only
permits another to nmake use of the property,
of which the | egal possession continues wth
the owner, it is a licence, and
(4) If under the docunent a party gets
excl usive possession of the property, prinm
facie, he is considered to be a tenant, but
ci rcunst ances may be establ'i shed whi ch
negative that intention to create al ease.
The terms of the wajib-ul-arz, already nentioned, make it
clear that no interest in the site on which Fakira was
settled was given to Fakira by the proprietors of the
village. He was just granted a heritable
(1) [1060] 1 S.C R 368, 385,
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right to occupy it for residence. The house reverted to
the possession of the proprietors if he died heirless.
Learned counsel for the respondent has drawn our attention
to the observation in the above case to the effect:
"The right of the respondent to transfer his
i nterest under the docunent, although with the
consent of the appellants, is destructive of
any theory of licence."
Thi s observation does not help the respondent’s case because
no interest was created in Fakira and therefore no question
of his transferring that interest arises. The wajib-ul-arz
only expresses this nuch, that there was no customary right
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to sell or nortgage residential houses, renove the materia
or build burnt brick houses wi thout the consent of the
proprietors. It does not say that the non-proprietor can
transfer his residential right to any one with or wthout
the consent of the proprietor. W therefore do not agree
with this contention.
It has also been contended for the respondent that the
licensee’s rights which Fakira bad, could vest in the
Cust odi an, as they come within the neaning of the expression
"property’. Even if they do, those rights get extinguished
in view of the provisions of the wajib-ul-arz and therefore
there could be no vesting of those rights in the Custodian
if the vesting of those rights is not prevented on account
of the applicability of s. 18 of the Act. W have already
held that s. 18 does not apply as Fakira was not a tenant.
The expression 'evacuee property’ as it stood in the Act
till its anmendrment in 1953, neant any property in which an
evacuee had any right or interest, whether personal or as a
trustee or as a beneficiary or in any other capacity and
i ncluded " any property etc.. Fakira had no right in any
capacity in the property in suit when the Administration of
Evacuee Property Act cane into force in 1950, and therefore
the property in suit could not have been ' evacuee property’.
Lastly, we do not fi'nd any support in the provisions of the
wajib-ul-arz or in any lawfor the observation in the
j udgrment of the Court’ bel ow
159

"Were the evacuee to cone back he coul d dermand

to take possession of the site, ~and so it

cannot be said that the right has ceased to

exist. The right ceases only if the  occupier

| eaves the village permanently with no

intention of returning,...
It was nobody’'s case that Fakira and his son had left the
village tenporarily and were to return. It was said in
paragraph 5 of the witten statenent of respondents 1 to 3
that Fakira abandoned the house only in 1947 at the time of
partition. The entire case was that Fakira had migrated to
Paki stan and had abandoned the vill age.
We are therefore of opinion that Fakira did not possess any
such right in the land in suit which could vest in the
Custodian and that therefore the property in suit is  not
'evacuee property’. We therefore allow the appeal wth
costs throughout and, setting aside the order of the Court
below, allow the petition and quash the order of the
Custodi an General dated June 17, 1952, < declaring the
property in suit to be evacuee property.
Appeal al | owed.




