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ACT:

Del hi School Education Act, 1973: S. 8(4)--Mnority
educational institution--Suspension of teacher--Order wheth-
er vitiated for want of approval by Director of - Education
Sub-section whether ultra vires the Constitution

Constitution of India, Article 300 Mnority educationa
institution-Regul ati ons can be nade for ensuring fair proce-
dure in matters of disciplinary action

HEADNOTE

Sub-section (4) of s. 8 of the Delhi School Education
Act, 1973 interdicts the nanagenent of a recognised private
school from suspending any of its enpl oyees except with the
prior approval of the Director of Education. However, in
cases of gross msconduct the first proviso to that sub-
section provides for suspension of the enployee with inmedi-
ate effect, while the second proviso linmts the period of
such suspension to fifteen days, unless it has been conmuni -
cated to the Director and approved of by him before the
expiry of the said period.

The petitioner, a teacher in a recognised private schoo
run by a linguistic mnority educational society, was placed
under suspension by the managenment by its order dated ' Apri
23, 1986 on charges of diversion of funds, pending depart-
mental inquiry and the fact intimated to the Director  of
Education, wthout fornmally seeking his approval under _s.
8(4) of the Act. She filed a suit assailing the order as
violative of s. 8(4) of the Act and al so an application for
the grant of a tenporary injunction which was dism ssed by
the trial court followi ng the decision of the H gh Court in
S.S. Jain Sabha v. Union of India, [ILR (1976) 2 Del. 61]
taking the view that the educational institution having been
established and administered by a linguistic mnority, it
was protected under Art. 30(1) of the Constitution, and
therefore, the provisions of the Act and in particular, s.
8(4) were not applicable.
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Her special |leave petition having been dismssed as
withdrawn by this Court, she filed the present wit petition
in this Court and thereafter withdrew the suit.

975

Rel yi ng upon the decision in Frank Anthony Public Schoo
Enpl oyees Association v. Union of India, [1986] 4 SCC 707 it
was contended for the petitioner that the inpugned order of
suspensi on being w thout prior approval of the Director, as
required under s. 8(4) of the Act, was vitiated. For the
respondents it was contended that the decision of the Court
in Frank Anthony Public School’s case being contrary to the
decision of the Constitution Bench in Lilly Kurian v. Sr
Lewina & Ors., [1979] 1 SCR 820 required reconsiderati on and
that s. 8(4) of the Act was violative of Article 30(1).

Di sposing of the wit petition, the Court,

HELD: 1. The exercise of the power of managenent of the
aided schools run by the linguistic mnority educationa
institutions in Delhi to suspend a teacher is subject tOthe
requi renment of prior approval of the Director of Education
under sub-s. (4) of s. 8 of the Del hi School Education Act,
1973. [979EF]

2.1 Wile the right of the mninorities, religious or
linguistic, to establish and adm ni ster educational institu-
tions of their choice cannot be interfered wth, restric-
tions by way of regulations for the purpose of ensuring
educational standards and mnmi ntai ni ng excel l.ence thereof can
validly be prescribed. [987B]

2.2 Sub-section' (4) of s. 8 of the Act ‘requiring the
prior approval of the Director of Education for the suspen-
sion of a teacher was regul atory in character and did not,
therefore, offend against the fundanental right of the
mnorities under Art. 30(1) of the Constitution to  adm nis-
ter educational institutions established by them ' [986H
987A]

Frank Anthony Public School Enpl oyees’ Association V.
Union of India & Os., [1986] 4 SCC 707; Al Saints High
School v. Governnent of Andhra Pradesh, [1980] 2 SCC 478; In
re. the Kerala Education Bill, 1957, [1959] SCR 995; Ahneda-
bad St. Xavier’s College Society v. State of Gujarat, [1975]
1 SCR 173 and Lilly Kurian v. Sr. Lewina & O-s., [1979] 1
SCR 820; appli ed.

State of Kerala v. Very Rev. Mdtther Provincial, [1971] 1
SCR 734 and D. A V. College v. State of Punjab, [1971] Suppl-
SCR 688, referred to.

3.1 The decision in Frank Anthony Public School’s  case
hol di ng that sub-s. (4) of s. 8 of the Act was applicable to
the unaided mnority
976
educational institutions proceeds upon the view taken by the
majority in Al Saints Hi gh School’'s case that the /right
guaranteed to religious and linguistic mnorities. by Art.
30(1) to establish and to administer educational institu-
tions of their choice was subject to the regul atory power of
the State, which in its turn was based on several decisions
right fromlIn re. the Kerala Education Bill, 1957 down to
St. Xavier’'s case including that in Lilly Kurian’s case. It
could not, therefore, be said to be in conflict wth the
decision of the Constitution Bench in Lilly Kurian's case
and required reconsideration. [983BC-986F(F

3.2 The endeavour of the Court in all the above cases
has been to strike a balance between the constitutiona
obligation to protect what is secured to the mnorities
under Art. 30(1) with the social necessity to protect the
menbers of the staff against arbitrariness and victimnsa-
tion. The provision contained in sub-s.(4) of s. 8 of the
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Act is designed to afford some neasure of protection to the
teachers of such institutions without interfering with the
managenents’ right to take disciplinary action. [987E, D

4.1 In a case |like the present one where the mnanagenent
of an educational institution governed by sub-s. (4) of s. 8
of the Act charged the petitioner with diversion of funds
and conmuni cated the i npugned order of suspension pending
departnmental inquiry to the Director, a duty was cast on him
to cone to a decision whether such i nmedi ate suspension was
necessary by reason of the gross m sconduct of the petition-
er as required by sub-s. (5) ors. 8 of the Act. [987F, 988A]

4.2 Since there was no response fromthe Director within
the period of 15 days, as envisaged by the second proviso to
a. 8(4), the inpugned order of suspension had | apsed. Howev-
er, the managenent could yet nove the Director for his prior
approval under sub-s. (4) of s. 8 of the Act, who would then
deal with such an-application, if made, in accordance wth
the principle laid down in the Frank Anthony Public School’s
case. [988B(C

JUDGVENT:
ORIG NAL JURI SDICTION: Wit Petition No. 1232 of 1986.
(Under Article 32 of the Constitution of 'India).
C.S. Vaidayanathan and S.R Sethia for the Petitioner
A. Subba Rao for the Respondents.
The Judgnent of the Court was delivered by
977

SEN, J. The short point involved in this petition under
Art. 32 of the Constitution is whether linguistic mnority
educational institutions |ike the Andhra Education  Society
are governed by sub-s. (4) of s. 8 of the Delhi ' Schoo
Education Act, 1973. The petitioner Snt. Y. Theclamms,
Vi ce-Principal, Andhra Education Society Secondary @ School
Prasad Nagar, New Del hi chal |l enges the legality of an order
passed by the managing commttee of the Andhra Education
Society, New Delhi dated April 23, 1986 placing her / under
suspensi on pendi ng a departnental inquiry against her

The facts lie within a narrow conpass. The Andhra Educa-
tion Society is a society forned under the Societies Regis-
tration Act, 1860 with a view to inparting education to the
children belonging to the Andhra comunity and others in
Delhi. It runs as nmany as four school s--a senior secondary
school at Deen Dayal Upadhyaya Marg, a secondary school at
Prasad Nagar, a middle school at Janak Puri and another at
East of Kailash. The first three of these are recognised by
the Director of Education, Delhi Admnistration and are
ai ded by the Government to the extent of 95% The petitioner
is thus enployed in a government aided school. By the im
pugned order dated April 23. 1986, the nanagenent instituted
a departnental inquiry against the petitioner on 'certain
charges and placed her under suspension in exercise ‘of r
115 of the Del hi School Education Rules, 1973 pending the
inquiry. A copy of the inpugned order of suspension was
forwarded on the sane day to the Director of Education. On
the next day i.e. on April 24, 1986, the nanagenment ad-
dressed a letter to Deputy Director of Education, District
West, New Delhi formally intimating that the petitioner had
been pl aced under suspension pending inquiry on a charge of
m sconduct as specified for the reasons nmentioned in the
statenments of charges and of allegations forwarded. On that
day, the petitioner brought a suit for perpetual injunction
agai nst the managenent being Civil Suit No. 213/86 in the
Court of the Subordinate Judge, First dass, Delhi. She al so
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made an application for grant of temporary injunction under
Oder XXXIX, r. 1 of the Cvil Procedure Code, 1908 for
restrai ning the managi ng commttee from proceeding with the
departrmental inquiry. The tenporary injunction was sought on
the ground that the managi ng committee was not duly consti-
tuted and besides, the inmpugned order of suspension was
violative of sub-s. (4) of s. 8 of the Act. On the sane day.
the | earned Subordi nate Judge passed an order for nmmintain-
ing the status quo. However, the managenent entered appear-
ance and applied for vacating the injunction on the ground
"that the petitioner had al ready been suspended on April 23,
1986. It also pleaded that the school was being established
and

978

admini stered by the Andhra Education Society which being a
linguistic mnority educational institution was protected
under Art. 30(1)  of the Constitution and therefore the
provi sions of the Act and in particular of sub-s. (4) of s.
8 were not applicable. The | earned Subordinate Judge by his
order dated August 20, 1986 following the decision of the
Del hi Hi gh Court in S.S. Jain Sabha (of Rawal pindi) Del hi v.
Union of India & Os., 1LR (1976) 2 Del. 61 held that the
Andhra Education Society was protected under Art. 30(1) and
was therefore not governed by sub-s. (4) of s. 8 of the Act
and accordingly dismssed the application for grant of
temporary injunction. Instead of noving the H gh Court, the
petitioner straightaway filed a Special Leave Petition under
Art. 136 of the Constitution in this Court which was obvi -
ously not nmintai nable. On Septenmber 10, 1986 | earned coun-
sel for the petitioner findingthat it was difficult to
support the petition for grant of special | eave, sought an
adjournnent to take further instructions, and the nmatter was
accordingly adjourned to Septenber 22, 1986. In the nean-
while, the petitioner noved this petition under Art. 32 of
the Constitution and thereafter withdrew the suit. On the
adj ourned date, the | earned counsel al so withdrew the Spe-
cial Leave Petition. The Special Leave Petition was /  accord-
ingly dismssed as w t hdrawn.

Odinarily, the Court would have directed the petitioner
to avail of her alternative renedy under Art. 226 of the
Constitution before the H gh Court but we were constrained
to issue notice inasnuch as the Hi gh Court had in the ~year
1979 by its judgment in Andhra Education Society v. Union of
India & Anr., followed its earlier decisionin S'S. Jain
Sabha’'s case, (supra), and allowed a batch of Wit Petitions
filed by the Andhra Education Society and other |inguistic
mnority educational institutions holding that in view of
the protection of Art. 30(1) these linguistic mnority
educational institutions were not governed by ss. 3, 5,
sub-s. (4) of s. 8, ss. 16 and 25 of the Act and the /'rele-
vant rules framed thereunder and therefore no prior-approva
of the Director of Education was necessary before passing an
order of suspension against a teacher pending a departnenta
inquiry. W were also constrained to entertain the petition
because a sinilar question was raised by the Frank Anthony
Public School Employees’ Association by a petition under
Art. 32 of the Constitution. Since then the Court has in
Frank Ant hony Public School Enpl oyees’ Association v. Union
of India & Os., [1986] 4 SCC 707 struck down s. 12 of the
Act as being violative of Art. 14 of the Constitution inso-
laf as it excludes the teachers and other enployees of
unaided mnority schools fromthe beneficial provisions of
ss. 8 to 11 [except s. 8 (2)]i.e. except to the
979
extent that it makes s. 8(2) inapplicable to unaided mnori-
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ty educational institutions.

The Court following the long line of decisions starting
fromln re. the Kerala Education Bill, 1957, [1959] SCR 995
down to Al Saints H gh School v. Governnment of Andhra
Pradesh. [1980] 2 SCC 478 held. that the provisions con-
tained in Chapter IV of the Act (except s. 8(2)) were regu-
| atory neasures and did not offend against Art. 30(1) of the
Constitution, enacted with the purpose of ensuring proper
conditions of service of the teachers and other enpl oyees of
unai ded m nority educational institutions and for securing a
fair procedure in the matter of disciplinary action as
agai nst them These provisions, according to the Court, were
perm ssible restrictions and were intended and neant to
prevent nal adnministration. The view proceeds upon the basis
that the right to adm ni ster cannot obviously include the
right to naladm nister. Aregulation which is designed to
prevent rmal admnistration of ~an educational institution
cannot be said to infringe Art. 30(1). The Court accordingly
granted a declaration to the effect that s. 12 of the Act
was void and unconstitutional except to the extent that it
nmakes s. 8(2) inapplicable to unaided nmnority educationa
institutions, and directed the Union of India, Delhi Adm n-
istration and its officers to enforce the provisions of
Chapter 1V [except s. 8(2)] against the Frank Anthony Public
School, an unaided/'minority school. It has further directed
the nmanagenent of the school not to give effect to the
i mpugned orders of suspension passed agai nst -the nenbers of
the staff. Such being the | aw declared by the Court in Frank
Ant hony Public School s case with regard to unaided mnority
educational institutions, it stands to reason that the aided
mnority schools run by the Andhra Education ~Society and
other linguistic mnority educational institutions.in Delhi
will also be governed by the provisions of Chapter 1V
[except s. 8(2)], that is to say, the exercise of the ' power
of the nmanagenent of such schools to suspend a teacher would
necessarily be subject to the requirement of prior approva
of the Director of Education under sub-s. (4) of s. 8 of the
Act .

In support of the petition Sri Vai dyanathan, |earned
counsel for the petitioner naturally contends that the
matter is concluded by the recent decision of this Court _in
Frank Ant hony Public School’s case and according to the view
expressed by the Court in that case the inmpugned order of
suspensi on passed by the managenent being without the prior
approval of the Director as required by sub-s. (4) of s. 8
of the Act was vitiated. On the other hand Sri Subba Rao,
| earned counsel appearing for respondents Nos. 3, 4 and 5
submts that the
980
vi ew expressed by this Court in the recent decision in Frank
Ant hony Public School’s case based upon the earlier-decision
in Al Saints H gh School’s case runs counter to the | deci-
sion of the Constitution Bench in Lilly Kurian v. Sr. Lew na
& Ors., [1979] 1 SCR 820 and therefore requires reconsidera-
tion. Alternatively, he contends that the Court failed to
appreci ate that sub-s. (4) of s. 8 of the Act requiring the
prior approval of the Director for the suspension of a
teacher was a flagrant encroachnent upon the right of the
mnorities under Art. 30(1) of the Constitution to adm nis-
ter educational institutions established by them It is
argued that if no prior approval of the Director is needed
under s. 8(2) for the dismissal, renmoval or reduction in
rank of a teacher as held by this Court in Frank Anthony
Public School’s case, there is no reason why the exercise of
power of suspension being an integral part of the power to
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take disciplinary action could not be made subject to any
such restriction as inposed by sub-s. (4) of s. 8 of the
Act .

In order to appreciate the rival contentions, it is
necessary to set out the relevant provisions. Sub-s. (2) of
s. 8 interdicts that subject to any rule that may be nade,
no enployee of a recognised private school shall be dis-
m ssed, renoved or reduced in rank, nor shall his service be
otherwi se termnated except with the prior approval of the
Director. S. 8(3) confers upon such an enpl oyee the right of
an appeal to the Tribunal constituted under s. 11 against
his dismssal, rempoval or reduction in rank. Sub-s. (4)
relates to the power of suspension and it is in these terns:

"(4). Where the nmanaging committee of a recog-
ni sed private school intends to suspend any of
its enployees, such intention shall be comu-
ni cated to the Director and no such suspension
shall be nmade except with the prior approva
of the Director:

Provi ded that the nanaging comittee
may suspend an enployee with i mediate effect
and wi thout the prior approval of the Director
if it is satisfied that such i medi ate suspen-
sion /is necessary by reason of the gross
m sconduct, within the neaning of the Code of
Conduct’ prescribed under section 9, of the
enpl oyee:

Provi ded further that no such imedi -
ate suspension shall remain in force for nore
than a period of fifteen days fromthe date of
suspensi on-unless it has been comruni -

981

cated to the Director and -approved. by him

before the expiry of the said period."
Sub-s.(5) of s. 8 provides that where intention to suspend,
or the i medi ate suspension of. an enployee is comunicated
to the Director, he may, if heis satisfied that there are
adequat e and reasonabl e grounds for such suspension, accord
hi s approval to such suspension

In Frank Ant hony Public School’s case, Chinnappa Reddy,
J. speaking for hinself and GL. Oza, J. while repelling the
contention that sub-s. (4) of s. 8 of the Act was an  en-
croachment upon the fundanental right of the mnorities
enshrined in Art. 30(1) to adm nister the educational insti-
tutions established by theminasnmuch as it conferred a
bl anket power on the Director to grant or withhold his prior
approval where the managenent intended to place an enpl oyee
under suspension pending a departnmental inquiry, observed
that the question was directly covered by the mmjority
decision in Al Saints Hi gh School’s case and that, in his
view, the provision was em nently reasonable and “just de-
signed to afford some nmeasure of protection to the enploy-
ees, without interfering with the managenent’s right to take
di sciplinary action. He then stated:

"Section 8(4) would be inapplicable to mnori -
ty institutions if it had conferred blanket
power on the Director to grant or withhold
prior approval in every case where a nanhage-
ment proposed to suspend an enpl oyee but we
see that it is not so. The nanagenent has the
right to order inmmediate suspension of an
enpl oyee in case of gross msconduct but in
order to prevent an abuse of power by the
management a safeguard is provided to the
enpl oyee that approval should be obtained
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within 15 days. The Director is also bound to
accord his approval if there are adequate and
reasonabl e grounds for such suspension. The
provision appears to be eninently reasonable
and sound and the answer to the question in
regard to this provision is directly covered
by the decisionin All Saints H gh School
where Chandrachud, CJ. and Kailasam J. upheld
Section 3(3)(a) of the Act inpugned therein."
(Enphasi s suppli ed)
It is not necessary to go through all the cases relied upon
by the
982
Court in Frank Anthony Public School’'s case for the view
taken that the provisions of Chapter IV of the Act were of a
regul atory nature and therefore did not have the effect of
abridgi ng the fundanental right-guaranteed to the minorities
under Art. 30(1): It is enough to say that although there is
no reference in the judgnent to Lilly Kurian’s case, the
observati'ons made by the Court with regard to the applica-
bility of sub-s.(4) of s. 8 of the Act which relates to the
exerci se of the power of suspension by the nanagenent, fal
in line with the view expressed by the majority in Al
Sai nts Hi gh School’s case where such power was held to be on
consi deration of all the decisions starting fromlin re. the
Kerala Education Bill, 1957, perm ssible restriction being
regulatory in character. Presumably the GCourt in Frank
Ant hony Public School’'s case felt that it was not necessary
to refer to Lilly Kurian’s case as the extent of the regul a-
tory power of the State had been-dealt with by the Court 1In
re. the Kerala Education Bill, 1957 and reaffirnmed in the
subsequent decisions, including that in Al Saints High
School’s <case. In Lilly Kurian's case, one of us (Sen, J.)
speaking for a Constitution Bench had occasion to observe:
.I'm
"Protection of the mnorities is anarticle of faith in the
Constitution of India. The right to the admnistration of
institutions of mnority' s choice enshrined in Article 30(1)
neans ’'nmanagenent of the affairs’ of the institution: This
right is, however, subject to the regulatory power ~of the
State. Article 30(1) is not a charter for mal-adm nistra-
tion; however regulation, so that the right to admnister
may be better exercised for the benefit of the institution
is permssible;"
(Enphasi s suppl i ed)
In that case, the question was whether the confernent of a
right of appeal to an external authority like the Vice-
Chancel l or of the University under Ordinance 33(4) franed by
the Syndicate of the University of Kerala under s. 19(j) of
the Kerala University Act, 1957 agai nst any order passed by
the managenent of a mnority educational institution in
respect of penalties including that of suspension was an
abridgenent of the right of adm nistration conferred on the
mnorities wunder Art. 30(1). The question was answered in
the affirmative and it was held that the conferral of the
power of appeal to the ViceChancellor under O dinance 33(4)
was not only a grave encroachment on such institution’s
right to enforce and ensure discipline in its admnistrative
affairs but it was uncanalised and unguided in the sense
that no restrictions were placed on the exercise of the
power. It was further said that in the absence of any guide-
lines it could not be held
983
that the power entrusted to the Vice-Chancellor under O di-
nance 33(4) was merely a check on mal adni ni stration.
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In Frank Anthony Public School’s case, the Court held
that subss. (1), (3) and (4) of s. 8 and ss. 9, 10 and 11
of the Act do not encroach upon the right of admnistration
conferred on the mnorities under Art. 30(1) to admninister
educational institutions of their choice, but that s. 8(2),
in view of the authorities referred to, must be held to
interfere with such right and therefore inapplicable to
mnority institutions. It would therefore appear that the
decision in Frank Anthony Public School’s case proceeds upon
the view that the right guaranteed to religious and |inguis-
tic mnorities by Art. 30(1) whichis two-fold i.e. to
establish and to administer educational institutions of
their <choice, 1is subject to the regulatory power of the
State. The Court has referred to the three decisions in
Ahrmedabad St. Xavier's College Society v. State of GQujarat,
[1975] 1 SCR 173; State of Kerala v. Very Rev. Mther Pro-
vincial, [1971] 1 SCR 734 and All Saints H gh School V.
CGovt. of A P. (supra) in comng to the conclusion that s. 12
of the Act insofaras it nmmde inapplicable the beneficent
provi sions of Chapter |V to unaided mnority institution was
di scri m natory and of fended against Art. 14, i.e. except to
the extent that it nmade s. 8(2) inapplicable to such insti-
tutions. The view taken in Frank Anthony Public School’s
case 1is in consonance with the decision of the majority in
Al Saints Hi gh School s case. In that case, the applicabil-
ity of several sections of the A P.  Recognhised Private
Educational Institutions (Control) Act, 1975 was questioned
as being violative of Art. 30(1l). Chandrachud, CJ. while
delivering the majority judgnent held after referring to al
the earlier decisions, that it nmust be regarded as well set-
tled especially after the 9-Judge Bench decision in St
Xavier's case and the subsequent decision in  Lilly Kurian
that the State was conpetent to enact regulatory measures
for the purpose of ensuring educational standards and '\ nain-
taining the excellence thereof and such regulations which
were perm ssible did not inpinge upon the mnorities’ funda-
mental right to adm nister educational institutions of their
choi ce under Art. 30(1). The reason for this conclusion can
best be stated in the words of Chandrachud, CJ.:

"These deci si ons show that while the right of
the religious and linguistic mnorities to
establ i sh and adm ni ster educational institu-
tions of their choice cannot be interfered
with, restrictions by way of regul ations for
the purpose of ensuring educational” standards
and mai ntai ning the excellence thereof can be
validly prescribed. For naintaining educa-
984
tional standards of an institution, it is
necessary to ensure. that it 1is conpetently
staffed. Conditions of service which prescribe
m ni mum qualifications for the staff, | their
pay scales, their entitlenent to other  bene-
fits of service and the |laying down of safe-
guards whi ch nmust be observed before they are
renmoved or dismssed fromservice or their
services are terninated are all pernissible
neasures of a regulatory character."
Chandrachud, CJ. and Fazal Ali, J. held that ss. 3(1) and
3(2) which made the prior approval of the competent authori-
ty a prerequisite for the dism ssal, renoval or reduction in
rank of a teacher, conferred on the conpetent authority an
appel | ate power of great mmgnitude and therefore ss. 3(1)
and 3(2) read together were, in their opinion, unconstitu-
tional insofar as they were made applicable to mnority
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institutions inasnuch as they were found to interfere sub-
stantially wth their right to admnister institutions of
their choice. In comng to that conclusion, the |[earned
Chief Justice relied upon the decisions in State of Kerala
v. Very Rev. Mther Provincial, [1971] 1 SCR 734; D. A V.
College v. State of Punjab, [1971] Suppl. SCR 688 and Lilly
Kurian and accordingly agreed with Fazal Ali, J. that ss.
3(1) and 3(2) of the inpugned Act could not be applied to
mnority institutions since to do so would offend against
Art. 30(1). We may extract the relevant portion of the
j udgrent :
"Any doubt as to the width of the area in
whi ch Section 3(1) operates and is intended to
operate, is renoved by.the provision contained
in Section 3(2), by virtue of which the conpe-
tent authority "shall" approve the proposal
"if it is satisfied that there are adequate
and reasonabl e grounds" for the proposal. This
provision, under the guise of conferring the
power of approval, confers upon the conpetent
authority an appellate power of great nmagni-
tude. The conpetent authority is made by that
provision the sole judge of the propriety of
the proposed order since it is for that au-
thority to see whether there are reasonable
grounds’ for the proposal. The authority is
i ndeed nade a judge both of facts and | aw by
the conferment upon it of a power to test the
validity of the proposal on the vastly subjec-
tive touchstone of adequacy and reasonabl e-
ness. Section 3(2), in nmy opinion, leaves no
scope for reading down the provisions of
Section 3(1). The two sub-sections together

confer upon the conpetent authority, ' in the
absence of proper rules, a

985

wi de and untrammell ed discretion to interfere
with the proposed order, whenever, in its

opi nion, the order is based on grounds ' which
do not appear to it either adequate or reason-
able.™
"The formin which Section 3(2) is couched is
apt to nislead by creating an inpression that
its real object is to cast an obligation on
the conpetent authority to approve-a proposa
under certain conditions. Though the  section
provi des that the conpetent authority "shall"
approve the proposed order if it is satisfied
that it is based on adequate and  reasonable
grounds, its plain and necessary inplication
is that it shall not approve the  proposa
unless it is so satisfied. The confernment of
such a power on an outside authority, the
exerci se of which is made to depend on purely
subj ective considerations arising out of the
twin formula of adequacy and reasonabl eness,
cannot but constitute an infringenment of the
ri ght guaranteed by Article 30(1)."

It is also necessary to nmention that all the three Judges

(Chandrachud, CJ. Fazal Ali & Kailasam JJ.) agreed that s.

4 of the Act which provided for an appeal, and s. 5 which

was consequential to s. 4, were invalid as violative of Art.

30(1).

However, there was a difference of opinion as to the
applicability of ss. 3(3)(a), 3(3)(b), 6 and 7. W need only
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notice ss. 3(3)(a) and 3(3)(b) which pertained to the power
of suspension. S. 3(3)(a) provided that no teacher enployed
in any private educational institution shall be placed under
suspensi on except when an inquiry into the gross m sconduct
of such teacher is contenplated. S. 3(3)(b) provided that no
such suspension shall remain in force for nore than a period
of two nonths and if the inquiry was not conpleted wthin
that period, the teacher shall be deened to be reinstated.
Proviso thereto however conferred power on the conpetent
authority, for reasons to be recorded in witing, to extend
the period for a further period not exceeding two nonths.
Chandrachud, CJ. found it difficult to agree with Fazal Ali,
J. that these provisions were violative of Art. 30(1),
thereby agreeing wth Kailasam J. that they were indeed
regulatory. S. 3(3)(a), in his own words, contained but an
el ementary guarantee of freedomfromarbitrariness to the
teachers. The provision was regulatory in character since it
neither  denied "to the managenent the right to proceed
agai nst an erring teacher nor indeed did it place an unrea-
son-
986
able restraint on its power to do so. It assunmed the right
of the managenment to suspend a teacher but regulated that
right by directing that a teacher should not be suspended
for nore than a period of two nonths unless the inquiry was
in respect of a charge of gross misconduct. In dealing wth
s. 3(3)(a), the learned Chief Justice observed:
"Fortunately, suspension of teachers is not
the order of the day, for which reason | do
not think that these restraints which bear a
reasonabl e nexus wi th the attai nnent of educa-
tional excellence can be considered to be
violative of the right given by Art. 30(1)."
He then stated:
"The limtation of the period of suspension
initially to two nonths, which can in appro-
priate cases be extended by another t wo
nont hs, partakes of the sane character as the
provision contained ins. 3(3)(a). In the
generality of cases, a donmestic i nquiry
agai nst a teacher ought to be conpleted within
a period of two nmonths or say, within another
two nonths. A provision founded so patently on
plain reason is difficult to construe as an
i nvasion of the fight to administer an .insti-
tution, unless that right carried with it the
right to mal administer.”
He accordingly agreed with Kailasam J. that ss. 3(3)(a) and
3(3)(b) which put restraints on the arbitrary power of
suspensi on of teachers were regulatory in character and did
not offend agai nst the fundanental right of mnorities under
Art. 30(1).
It would be seen that the decision of the Court in Frank
Ant hony Public School’s case with regard to the applicabili-
ty of sub-s. (4) of s. 8 of the Act to the unaided mnority
educational institutions is based on the view taken by the
majority in Al Saints Hi gh School’s case which, on its
turn, was based on several decisions right fromlin re. the
Kerala Education Bill, 1957 down to St. Xavier, including
that in Lilly Kurian. It is therefore difficult to sustain
the argunent of |earned counsel for the respondents that the
decision in Frank Anthony Public School’'s case holding that
sub-s. (4) of s. 8 of the Act was applicable to such insti-
tutions was in conflict with the decision of the Constitu-
tion Bench in Lilly Kurian’s case and therefore required
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reconsi deration. The contention of |earned counsel for the
respondents that sub-s. (4) of s. 8 of the Act requiting the
prior approval of the Director for the suspen-

987

sion of a teacher was a flagrant encroachment upon the right
of the mnorities under Art. 30(1) of the Constitution to
adm ni ster educational institutions established by them is
answered in all the earlier decisions of this Court right
fromln re. the Kerala Education Bill, 1957 down to that in
Al'l Saints H gh School’s case which have been referred to by
the Court in Frank Anthony Public School’s case. These
deci si ons unequi vocally lay down that while the right of the
mnorities, religious or linguistic, to establish and adm n-
ister educational institutions of their choice cannot be
interfered with, restrictions by way of regulations for the
purpose of ensuring educational standards and naintaining
excel | ence thereof can validly be prescribed.

It cannot be doubted that although disciplinary contro
over the teachers of a mnority educational institution is
with the managenent, regul ations can be nmade for ensuring
proper conditions of service for the teachers and also for
ensuring a fair procedure in the matter of disciplinary
action. As the Court laid down in Frank Anthony Public
School ' s case, the provision contained in sub-s. (4) of s. 8
of the Act is designedto afford sone neasure of protection
to the teachers of such institutions wthout interfering
with the nanagenments’ right to take disciplinary action.
Al 't hough the Court in that case had no occasion to deal with
the different ram fications arising out of sub-s. (4) of s.
8 of the Act, it struck a noteof caution that in a case
where the managenent charged the enpl oyee with gross m scon-
duct, the Director is bound to accord his approval to the
suspension. It would be seen that the endeavour of the Court
in all the cases has been to strike a bal ance between the
constitutional obligation to protect what is secured to the
mnorities wunder Art. 30(1) with the social necessity to
protect the nenbers of the staff ‘against arbitrariness and
victim sation.

One shoul d have thought that in a case |ike the present
where the nmanagenment charged the petitioner with diversion
of funds and comuni cated the inmpugned order of -suspension
pendi ng departnmental inquiry to the Director, there would be
sonme response fromhim The nanagenent did not fornmally
apply for his prior approval in terms of sub-s. (4) of s.” 8
of the Act in view of the declaration by the Hi gh Court that
it being a linguistic minority educational institution, it
was protected under Art. 30(1) and no prior approval of the
Director was required. Nevertheless, it took the precaution
of comunicating the inpugned order of suspension to the
Director. Presumably, the Director refrained from  passing
any order according or refusing approval having regard to
the judgnent of the High Court. In view of the recent | deci-
sion in Frank Anthony Public School’s case, it nust be
988
held that the institution was governed by sub-s, (4) of s. 8
of the Act and therefore there was a duty cast on the Direc-
tor to cone to a decision whether such i medi ate suspension
was necessary by reason of the gross msconduct of the
petitioner as required by sub=s (5) of s.8 W refrain from
expressing any opinion as to the seriousness otherw se of
the charge as that is a matter to be enquired into by de-
partmental proceedi ng. The fact however remains that there
was no response fromthe Director within the period of 15
days as envisaged by the second proviso to s. 8(4). As a
result of this, the inpugned order of suspension has |apsed
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and it is so declared. Although the inpugned order of sus-
pensi on has | apsed, the managenent may yet nmove the Director
for his prior approval under sub-s (4) of s. 8 of the Delhi
School Education Act, 1973, and the Director shall deal with
such application, if made, in accordance with the principles
| aid down in Frank Anthony Public School’s case,

Subject to this observation, the wit petition fails and
is dismssed. There shall be no order as to costs,
P.S. S Petition dism ssed.
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