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These appeal's relate to a case of nmercenary killing.
Though the principal target of the killers was one Ram Ki shore
Sonmani @ Ramu they could kill only his younger brother Ashok
Sonmani, who, per chance was with his el der brother then, due to
his jinxed destiny. Nevert hel ess “they succeeded in brutally
mangl ing the targeted person inflicting a ot of injuries on him
some of them near fatal. As he survived such injuries he

appeared in the trial court totell the tale.

If the story is true, the intrigue was hat ched,
ironically, at the precincts of a court of law and its finale was
staged on a public road near the Enpl oyment Exchange O fice at
Anravati (Maharashtra). Ten persons, in all, were charge-sheeted
by the police in connection with the said case, out of which one
Ani| Chaudhary (PW2) was granted pardon as ‘he /turned an
approver. Four of the renmaining alone were convicted and all 'the
rest were acquitted by the trial court. The State appealed
against the acquittal and the convicted accused appeal ed agai nst
their conviction and sentence. During the pendency of the appea
A. 2Ram Ki shore Yadao the kingpin - died and the appeal as
agai nst hi m got abat ed.

A Division Bench of the H gh Court of Bonbay (Nagpur
Bench) confirned the acquittal of A 9-Rajendra and also the
convi ction and sentence passed on the four accused. But the High
Court reversed the acquittal of A 1-Copal Mharaj and A 4-Ram
Prasad Yadao and they too were convicted under Section 302 |PC
read with Sections 109 and 150 I PC and also to a few other |esser

of f ences. They were sentenced to inprisonnment for life on the
mai n of fence, and to | esser terns of inprisonment for the |esser
of f ences.

A synopsis of the case is this: RamKishore Somani @
Ramu Somani (PW 1) and his brother Ashok Somani (deceased) were
doi ng cloth business at Anravati. A 1-Copal Mharaj contested as
a candidate for the Minicipal election in 1986 fromthe same Ward
in which PW1-Ramu Somani also contested as a candidate. The
contest burgeoned ill-feeling which, by course of tinme,
snowbal led into deep-rooted rancour and it escalated to its
zenith when he decided to go forward for the liquidation of his
rival Ramu Somani. He sought the assistance of A 2- Ram Ki shore
Yadao who was | eader of a gangster-gang. As A .2-Ram Kishore
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Yadao was already in jail in connection with a crimnal case,
A. 1- Copal Maharaj went to the court of the Judicial Mgistrate of
First Cass (Anmravati) where A 2-Ram Ki shore Yadao was expected
to be produced fromjail in connection with that crimnal case.
A. 1- Copal WMaharaj inpressed upon A 2-Ram Ki shore Yadao that it
was PW1 who nade all efforts to see that A 2 was not enlarged on
bai | . He then requested A 2 to liquidate PW1-Ramu Sonani
However, he cautioned PW1 that it was not easy to finish himoff
since he was al ways guarded and was constantly noving around
escorted by bodyguards. A 1-Copal Mharaj suggested to |iquidate
the bodyguards also so that there would be no eye-witness to
speak about the mnurder

The above tal k was again repeated on 10.12.1987 at the
same pl ace. The onl y-addition then was the presence of A 4-Ram
Prasad Yadao who is the brother of A 2-Ram Kishore Yadao.
A. 4-Ram Prasad Yadao told his henchnmen-gangsters to do the
needful ~and offered hinself to be arrested in the neanwhile in
connection with some petty case, so that no penunbra of suspecian

would fall ~on A2 and A 4. It was thought that, as the
nercenaries are unacquainted to the targeted persons, t he
operation of killing can be carried out w thout rmuch risk.

A2 and A4 wanted their henchmen to |iquidate Ranu
Somani. On 12.12.1986, A 4-Ram Prasad Yadao nmnaged to get
hinself arrested on sonme petty case concocted at his instance.
But A 4-Ram Prasad Yadao exhibited his anxiety as to why Ramu
Somani  was not killed even after A'4-got hinmself behind the bar
He threatened his ‘henchmen wth another nurder, should the
assignment for Ramu. Somani s Iiquidation “was not inplenented
wi t hout any further del ay.

Si x accused persons (A 5-Baba Swami @ Vinit, A 6Ani
Motiram Dhote, A 7-Raju @M tun Gal hot and Pranod |ngal e) al ong
with Anil Chaudhary (PW2) went- on a prow for the target.
Though Ranu Somani was spotted by them around 3 P.M on
15.12.1987 they could not reach -himas he got perched in his
house in the neantine. But it was only a short-lived safety.

Around 4 P.M on 15.12.1987, Ranu Sonmani went out of the
house w t hout havi ng any foreboding of the slinking marauders, he

was on the pillion seat of a scooter ridden by his younger
br ot her Ashok Somani . As they reached near the office of
Enpl oynent Exchange, all the assailants waylaid them and a

massi ve onsl aught was | aunched on them with deadly weapons. Wen
the gangsters saw that their victimwas very grievously nmauled
they fled fromthe place.

Both the injured were renpved to the hospital as both
sustai ned many serious injuries. Dying Declarations of both were
recorded by a Judicial Mgistrate (PW16). On the sanme night
Ashok Sonmani succunmbed to the injuries, but '‘Ramu Soman
regi stered progress in the healing process and eventually he ‘was
di scharged fromthe hospital.

Al  the accused were arrested, different accused on
di fferent dates, and sone weapons were recovered from a well
situated near the house of PW2- Anil Chaudhary. He was arrayed
as accused No.8. He gave a confessional statenent to the Chief
Judicial Magistrate and on 11.3.1988 pardon was tendered to him
and he was made an approver.

The roles ascribed to A 5-Baba Swani, A 6-Anil Dhote,
A 7-Raju Gal hot and A. 10-Pranod Ingale besides PW2-Anil
Chaudhary as assailants in the occurrence, were spoken to by
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PW 1- Ramu Sormani and PW2-Anil Chaudhary in full neasure. The
trial court and the Division Bench of the H gh Court have chosen
to act on their evidence and found themguilty of the offences.

There is no dispute now that PWI1-Ramu Sonani and
deceased Ashok Somani sustained very serious injuries at the
place and at the tinme nentioned by the prosecution. The only
poi nt of dispute, on that aspect, was regarding the identity of
the assail ants. PW 2- Anil Chaudhary has narrated the story,
including the incident on 15.12.1986 with all vivid details.
PW 1- Rarmu Somani al so narr at ed t he incident wth ful
particul ars, though he could identify only A5, A6, A7, and
PW2 anong the assailants. It is no natter that PW1 coul d not
identify A 10 as his participation in the occurrence was
effectively vouchsaf ed by t he evi dence of PW5-Avi nash.
Testinmony of PW4-Balaji - Bobde affords additional evi dence
regarding the participation of A 5-Baba Swam and A 7-Raju
Gal hot .

Ext.” 52 is the Dying Declaration nade by PW 1Ranu
Somani, which was recorded by aJudicial Mgistrate (PW16).
Both the trial court and the High Court counted Ext.52 as a piece
of evidence. Shri R S. Lanbat, |earned counsel contended that
both courts have ‘gone wong in treating Ext.52 as evidence
because t he person/who gave that statenent is not dead and hence
it could not fall under Section 32 of the Evidence Act. Counse
further contended that even otherw se Ext.52 could only have been
used to contradict PW1 as provided in Section 162 of the Code of
Crimnal Procedure (for short the Code) as it was a statenent
recorded during investigation

W are in full agreenent wth the contention of the
| ear ned counsel that Ext.52 cannot be wused as evidence under
Section 32 of the Evidence Act though it was recorded as a dying
declaration. At the tinme when PW1 gave the statement he would
have been under expectation of death but that is not sufficient
towiggle it into the cassette of (Section 32. As /long as the
nmaker of the statenent is alive it would remain only in the realm
of a statenment recorded during investigation

Be that as it nmay, the question is whether the court
could treat it as an item of evidence for any purpose. Secti on
157 of the Evidence Act permts proof of any forner statenent
nmade by a witness relating to the sane fact before any authority
legally conpetent to investigate the fact but its use is limted
to corroboration of the testinony of such wtness. Though a
police officer is legally conpetent to investigate, any statemnent
made to him during such investigation cannot be wused to
corroborate the testinony of a wtness because of the clear
interdict contained in Section 162 of the Code. But a statenent
nade to a nagistrate is not affected by the prohibition contained
in the said Section. A mmgistrate can record the statenent of a
person as provided in Section 164 of the Code and such statenent
woul d either be elevated to the status of Section 32 if the maker
of the statenent subsequently dies or it would remain within the
realmof what it was originally. A statenent recorded by a
nmagi strate under Section 164 beconmes usable to corroborate the
witness as provided in Section 157 of the Evidence Act or to
contradict himas provided in Section 155 thereof.

In Magsoodan and ors. v. State of U P. (AIR 1983 SC
126) a three-Judge Bench of this Court has stated the |ega
position thus:

VWhen a person who has made a statenent, may be in expectation of
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death, is not dead, it is not a dying declaration and is not
admi ssi bl e under Section 32 of Evidence Act. In the instant
case, the makers of the statenments Exts.Ka-22 and Ka-23, are not
only alive but they deposed in the case. Their statenents,
therefore, are not admi ssible under Section 157 of the Evidence
Act as former statements nade by themin order to corroborate
their testinony in Court.

So we repel the contention of the Ilearned counsel that
Ext . 52 cannot be used for corroborating the testinmny of PW1.
Not hi ng coul d be shown to discredit his testinmony. He, being the
injured, seens to be the nost natural witness to speak to the
occurrence. Wen PW1 pointed out PW2 as one of the assail ants,
we have no difficulty in believing that PW2-Anil Chudhary had
wi tnessed everything which occurred when the victins wer e
showered with Jlethal blows, besides hinmself also participating
along with other assail ants.

W, therefore, find no reason to interfere with the
concurrent ~finding that A 5-Baba Swam , A.6-Anil Mtiram Dhote,
A 7-Raju Galhot and A 10 Pranod WMtiram Ingale were active
participants in the occurrence in which deceased and PW1 Ramu
Somani were violently attacked.

Wil e dealing with/'the appeals concerning A 1lGopal Mharaj and
A.4-Ram Prasad Yadao we are to point out that their conviction
depends entirely on the testinmny PW?2-Anil Chaudhary. The
Division Bench of 'the Hgh Court placed full reliance on his
evi dence. Though there is no | egal hurdl e against acting on the
testimony of an acconplice itis well-nigh settled that it would
be i mprudent to base a conviction on such testinony unless it is
corroborated in nmaterial particulars. Hence PW2s evidence has
to pass the test of reliability “and nust secure adequate
corroboration before the sane can be acted upon, in so far as
A. 1- Gopal Maharaj and A. 4-Ram Prasad Yadao are concerned.

PW 2- Ani | Chaudhary said that on 4.12.1987 ' he too was
present at the court preni ses when A 1-CGopal Maharaj conversed
with A 2-Ram Ki shore Yadao regardi ng the necessity to exterminate
Ramu Somani. PW 2-Anil Chaudhary also said in his evidence ‘that
on 10.12.1987, A 1-Copal Mharaj repeated the sane conversation
to A 2-Ram Ki shore Yadao. To corroborate the aforesaid version
prosecution exam ned PW 11lYusuf khan and PW 17-Ki shan-Janu Goyal .
The former has stated that he was present at the court ~prenises
on 4.12.1987 and saw A. 1- Gopal Mharaj, A. 2-Ram Ki shore Yadao and
others were talking with each other. The other wi tness said that
on 10.12.1987 he saw those persons conversing together. But
neither of them could hear what they were talking about.
Crimnal liability can be fastened with A 1-Gopal Mharaj only if
the words attributed to himby PW2 have assurance from other
sources. The nere fact that A 1-CGopal Mharaj was found talKking
with A2 is hardly sufficient to elicit such an assurance.

Shri V. B. Joshi, |earned counsel for the State candidly
admitted before us that there is no other evidence or material to
corroborate the testinony of PW2 regarding the involvenent of
A 1-Copal Maharaj in the crime. No other circunstance has been
brought to our notice. Nor is there any material to show that
A. 1-CGopal Maharaj did anything for bailing out any of the
assail ants, nor that he expended any noney for the defence of the
sai d persons at any stage.

Thus we are unable to uphold the conviction of A 1-Copa
Maharaj as the testinony of PW2-Anil Chaudhary against him
remai ned uncor r obor at ed.
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But the position regarding A 4-Ram Pradad Yadao is
different. The role attributed to himby PW2-Anil Chaudhary is
that on 10.12.1987 A 4-Ram Prasad Yadao told the assailants to go
ahead with the operation for anni hilation of Ramu Somani and that
hinself would, in the nmneantime, go behind bars so that no
suspi cion would arise against himalso. PW2-Anil Chaudhary said
that it was A 4-Ram Prasad Yadao who supplied all the weapons to
the assailants for carrying out the operation for annihilation of
Ramu Somani. PW 2-Anil Chaudhary further said that true to his
statement A 4Ram Prasad Yadao got hinmself arrested on the
succeedi ng day and when the witness visited A.4 at the Executive
Magi strate Court prem ses he was abused by A. 4 for the delay in
carrying out the operation.. According to PW2-Anil Chaudhary he
conplained to A 2Ram Kishore Yadao regarding the aforesaid
conduct of A. 4-Ram Prasad Yadao and then A 2 warned him that
A.4Ram Prasad might even go to the extent of slaying the
assailants after com ng out of jail if they fail to carry out the
operation,

Learned counsel for the appellant pointed out that PW2
in cross-exanmination has said that he did not disclose to any
body earlier that A 4 supplied the weapons of offence. So we are
not inclined to accept that part of his testinmony, whether it is
true or not. That apart, how far the said testinony of PW 2- Ani
Chaudhary regarding the other part of the involvenent of A 4-Ram
Prasad be acted on as true?

The confessional statenent given by Pw. 2 to the Mgistrate before
pardon was tendered to him is projected ‘as a material for
corroboration. Though |l egally it can be used as a corroborative
material we are not disposed to attach great weight to it since
it is only the former statenent of an acconplice.

Learned counsel for A 4 Ram Prasad pointed out that PW?2
hinsel f adm tted that when he was questioned by the police he did
not speak anything about A 4. But that is not of nmuch use now
because PW2 was questioned by the police as an accused, and-then
he would not have divulged the ‘truth. It was | ater that he
changed his mnd and offered to confess the entire truth. In the
confession he inplicated hinmself and others. So the fact that he
did not divulge the whole truth at the outset when he was
guestioned by the police is not of nuch consequence. ~That aspect
only goes along wth the inherent weakness of the testinony of
any approver.

PW 17- Ki shan Janu Goyal was a detenue during Decenber 1987. He
said in his evidence that he was on the court verandah on
10-12-1987 along with A 2-Ram Ki shore Yadao and then he saw A 2
talking with the assailants. As we have pointed out, while
dealing with the case of A 1-Copal Mharaj, corroboration
provi ded by the evidence PW17-Kishan Janu Goyal is not
sufficient to ensure confidence in judicial mnd about the truth
of PW2s testinobny. It may be one circunstance, but we require

nore circunstances to assure that PW2 spoke the truth in the
court.

There is one circunstance which is reasonably sturdy to
corroborate the evidence of PW2-Anil Chaudhary regarding his
accusation against A 4-Ram Prasad Yadao. Ext.170 is a police
report showing that a petty case was registered by the police
agai nst A 4Ram Prasad Yadao and he was taken into custody by the
police on 12.12.1987. PW29 Head Constable testified that a
person by nanme Vilas Mil atkar went to the police station with a
conpl aint that A 4-Ram Prasad Yadao created unruly scene under
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the influence of alcohol in a public place, and that a case was
regi stered agai nst hi munder Section 151 of the Code and he was
interned in the [ock-up on 12.12.1987.

The fact that A 4 was so arrested on 12.12.1987 is not
di sputed. The contention is that A4 was released on bail even
prior to the incident in the case and hence his arrest is of no
use in this case. That mght be so, and we are not at the
guestion whether he should have continued in jail till the
occurrence was over. W are scrutinizing the evidence of PW2,
and ascertain the extent it has been corroborated by other
evidence. In that scrutiny we notice that the arrest of A 4 on
12.12.1987 is a circunstance which corroborates the testinony of
PW 2.

Anot her itemof evidence noticed as of corroborative
value is the testinmony of PW3. He was a boy aged 17, who was
then a student. ~He deposed that = he too had connections wth
A. 2- Ram Ki'shore Yadao. On 15.12.1987, at about 1.30 P.M while
he was standing at Duffarin bus stop along with A5 and A 10,
sone others -including A4 and A 6-and then A 7 joined them and
PW?2 also cane later. A 4 was heard saying to them you carry
out the work assigned and do not bother about consequences, and

A. 4 assured themthat he would bear all the expenses. Next day
of the occurrence, A 6-Anil Dhote sent PW3-Sudir Pohokar to the
house of A. 4-Ram Prasad Yadao to col | ect sone nobney. PW3 went

to A4 and collected sone noney fromhimand then A 4 told him
that the police was suspecting himand hence he would be able to
supply further fund only later. ~This is the substance of what
PW 3 said regarding the role of A 4-Ram Prasad.

The aforesaid evidence of PW3 is a further itemto |end
assurance regarding the involvenment of A 4-Ram Prasad in the
nmurder case. O course, this was not counted by the H gh Court
but that does not matter nuch. ~We are now at the question as to
what extent the evidence of PW 2-Anil Chaudhary can be acted on
W feel assured fromthe circunstances enunerated above that the
evidence of PW2 in so far as he inplicated A 4-Ram Prasad ~with
this nmurder can be accepted as true.

When we record our finding agai nst A 4-Ram Prasad we are
also obliged to record our gratitude to Shri RS Lanbat
(learned counsel who argued for A 4) for the able assistance he
provided to the accused with the thorough and deep study he nade
with the facts and evidence in this case. In theresult the
appeal s filed by A 5-Baba Swami, A 6-Anil Mtiram Dhote, A 7-Raju
Gal hot and A. 10-Pranod Motiramlngale are dismssed. But ' we
allow the appeal filed by A 1-CGopal Mharaj, and set aside the
convi ction and sentence passed on himby the Hgh Court. H s
bail bond w Il stand discharged. However, we confirm the




