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ACT:

Contract Act, s. 56-Contract to purchase plot-Subject to
conpl etion of devel opnent work-CGovernment requisitioning
| and- Renderi ng conpl etion temporarily unl awf ul - Whet her
contract discharged.

HEADNOTE:

In May 1941, the respondent had entered into a contract with
the appel |l ant conpany for the purchase of a plot of land in
a Colony Schene. He had paid the earnest” nmoney ‘and had
undertaken to conplete the transaction within on nonth from
the date of conpletion of certain devel opnent work by the
appel | ant . Thereafter, t he | and in guesti on was
requi sitioned by the Governnent under the Defence of India
Rul es and the conmpany was therefore unable to undertake the
devel opnent work during the continuance of the war.

On learning that the Governnent proposed to —de-requisition
the [lands taken over by them in May 1946, the respondent
approached the conpany to ascertain when it would conplete
devel opnent work after the de-requisitioning of the [and, so
that he might conplete the transaction within one nonth
thereafter. The conmpany clained that the contract stood
cancel | ed since the respondent had failed to conply with the
terns of a circular letter issued by it in Decermber 1943,
offering all purchasers an option between accepting refund
of the earnest noney or conpleting the transacti on
i mediately by accepting the land in an undevel oped state.
The respondent denied having received the circular letter
and filed a suit in August 1946, which was decreed by the
trial court and the decree was upheld by the H gh Court in
appeal

In the Supreme Court it was contended on behalf of the
conpany that the <contract was discharged by reason of
frustration because its performance was rendered unl awful as
a result of the requisitioning orders made by the
CGovernment, and furthernore, that the suit for specific per-
formance was premature,, because, under the contract the
respondent did not get the right to obtain a sale deed till
after the devel opnent work was conpl et e.

HELD : (i) It ~cannot be said that because of t he
requisitioning orders which had the effect of naking the
entry by or on behalf of the conmpany on the land illegal
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during the subsistence of the period of requisitioning, the
contract stood discharged by frustration. [637 H]

If time is of the essence of the contract, or if the time
for the performance is set out in the contract, the contract
woul d stand di scharged even though its performance may have
been rendered unlawful for an indeterminate tine, provided
unl awf ul ness attached to the perfornmance at the tine when
the contract ought to have been perforned. [637 A-C

In the present case, it could not be said that time was of
the essence of the contract or that the contract had been
di scharged because it had not been perforned in a reasonable
time within the neaning of s. 46 of the Contract Act. VWhen
the parties entered into the contract, they knew the
prevailing circunmstances and nust have borne in mnd the
possibility of difficulties in obtaining the necessary
material or the possibility of the |land being requisitioned
by the Governnent. [637 E-H

631

Denny ' Mott & Dickson Ltd. v. Janes B. Frasser & Co. Ltd.
[1944] A C~ 265 and Satyabrata Ghose and Ors. v. Mignheeram
Bangur & Co. & Anr. [1954] S.C. R 310. referred to.

(ii) The contention that the suit was premature could not be
accept ed because t he devel opnent work had been conpl eted
when the appeal was heard by the H gh Court. 1In such a
case the court would be justified in taking notice of
subsequent events in noulding its relief accordingly. [638
A-B]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 180 of 1962.
Appeal by special |eave fromthe judgnment and decree. dated
January 28, 1959, of the Calcutta Hi gh Court from origina
Decree No. 226 of 1952.
B. Sen and S. N. Mikherjee, for theappellant.
Hem Chandra Dhar, S. S. Khanduja and Ganpat Rai, /for the
respondent.
The Judgnent of the Court was delivered by
Mudhol kar, J. This appeal, |ike Satyabrata CGhose v. ~ Mignhee-
ram Bangur & Co. and another(1l) relates to the effect  of
requi sitioning orders made by the Government during thelast
war under which they took possession of |land belonging to
the appellant conmpany whi ch had been divided into building
plots by themin pursuance of what is known as the Lake
Col ony Schene, by constructing roads and drains. The
pl aintiff-respondent was one of the various persons who had
entered into contracts with the company for  purchase of
plots, in pursuance of the public offers nmade by the
conpany. This he did by addressing the following letter to
the conpany and paying Rs. 202/- by way of earnest noney.
"To
Mugneer am Bangur and Conpany
Land Department.
Russa Road, Sout h,
Tol | ygunge, Cal cutta.
No. 499, Phone: South 135.
Thr ough Babu-
Re : Plots Nos. New Nos. 245 and 246 on 30 feet road in the
prem ses No. Lake Col ony Scheme No. 1, Northern: Bl ock
Area neasuring-10 ks. x ch. x sqr. ft nore or |ess.
(1) [1954] S.C. R 310.
632
Dear Sir,
I amwilling to purchase the above plot of land fromyou at
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the average rate of Rs. 1,075/- (Rupees one thousand and
seventyfive only) per katta irrespective of the condition of
the soil and | amready to deposit Rs. 202/- of the actua
val ue as an earnest noney at once. | undertake to conplete
the transaction within one nonth fromthe date on(?) (of)
conpletion of road on paynment of +the balance of the
consideration noney and tinme nust be deened as essence of

the contract. |If | fail to do so within the said period the
ear nest noney deposited by me will be forfeited and you will
be free to resell the land and | shall be Iiable for al

damages that may result thereby. | also agree to sign a

formal agreenent in the formrequired by you if you so
desire.
Yours faithfully,
Nane, Gurbachan Si ngh,
Address: 48/ 1, Chakraberia Road, North.

Dat ed the 19 ...
Wtness : (111l egible)
Address . ... ... ...
N.B. | agree to pay half of the value at the

time of registration of the deeds and the
bal ance within 6 years bearing interest at the
rate of 6 per cent per annumw th half vyearly
rests and - the said plots Nos : 245 and 246
purchased by ne shall remain charged for the
paynent’ of the bal ance of the purchase noney
in manner as aforesaid and  the necessary
security deed charged should be executed and
regi stered by me at ny own cost.
Nane: Gurbachan Si ngh
Address
Wtness (II1egible)
4, Baktiar Shah Road, Tollygunge.
The letter does not bear any date; but probably it was
witten on My 14, 1941 which'is the date on which the
conpany issued a receipt in his favour. Different portions
of the land covered by the schene were requisitioned by
Covernment between Novenber 12, 1941 and July 25, 1944, The
pl ots which the respondents had contracted to purchase are
said to formpart of the | and which was requisitioned by
virtue of an order made by the Government on February 18,
1944,
633
According to the conpany, on Decenber 24, 1943, a - circul ar
notice was sent to all those persons who had entered into
contracts for purchase of plots fromthemstating that a
consi derable portion of the land conprised in~ the Lake
Col ony Schene area had been requisitioned under the Defence
of India Rules and was taken into possession hy the

CGover nrrent . It was not possible to say how long the
CGover nirent would continue to be in possessi.on and,
therefore, it was not possible for the conpany to carry on

the work of the construction of roads and drains during the
conti nuance of the war and possibly for nany years even
after the termnation of the war. The circular then
proceeded to state as follows :-
"In these circunstances we have decided to
treat the agreenment as cancelled and give you
the option of taking of the refund of the
earnest noney deposited by you wthin one
nonth fromthe receipt of this letter.

In the event of your refusal to treat the
contract as cancelled, we are offering you, in
the alternative, to conplete the registration
of the conveyance of the sale deed within one
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nonth from the receipt of this letter. In
such a case you have to take the lands as it
is now, the road and drain will be nmade by us
as soon as circunstance will pernmit after the
term nation of the War.
If you do not exercise your option in any of
the two ways nmentioned above the agreenent
will be deened to have been cancel |l ed and your
earnest noney forfeited."
On May 8, 1946 the respondent’s attorneys, acting under
i nstructions, wote to the conpany saying t hat t he
respondent had Ilearnt fromthe conpany’'s office that the
government woul d be de-requisitioning | ands taken over by
them and inquiring of the conmpany as to when it would be
possi bl e for the conpany to deliver possession of the plots
to the respondent. In reply to that Iletter the conpany
wote on My 29, 1946 drawing his attention to their
circular letter and said that by reason of the failure of
the respondent to exercise the options given by themtherein
the agreenent stood cancel |l ed and the earnest noney had been
forfeited.
On June 13, 1946, the respondent’s attorneys expressed sur-
prise at the conpany’s reply and stated that the respondent
had not received the circular referred to in the company’s
reply and ended by saying as foll ows :
"That /ny said client, therefore, now hereby
asks you as to when you-are going to conplete
the ‘roads, so that he may do the needful for
conpl etiion of the conveyances
634
wi thin one nonth from such date of  conpletion
of the roads.
That ny said client hereby calls upon you to
intimate to himwithin seven days from date
t he expected exact date of conpletion of roads
to enable himto conplete the conveyance as
per agreenent, failing which he will be forced
to take | egal steps against you in the nmatter
as he may be advised in the matter, w thout
further reference which please note."
Apparently the company did nothing with the result that the
present suit was instituted by the respondent on August 8,
1946 in the court of the Second Subordinate Judge at
Al i pore. The conpany resisted the suit on various grounds
but only two are material for the purpose of this _appea
because M. Sen has confined his argunent —only to those
matters. One is that the contract has been discharged by
reason of frustration and the second is that the suit. was
premature. The suit was decreed and that decree was upheld
by the High Court in appeal. A certificate that the case
was fit for appeal to this Court having been refused by the
Hi gh Court the conpany sought and obtained fromthis | court

special leave to appeal. That is howthe natter cones up
bef ore us.

This case would really appear to be covered by the decision
of this court to which we have referred at the outset. M

Sen, however, points out that the question as to whether the
contract could be said to have been discharged because of
the fact that its performance was rendered unlawful as a
result of the requisitioning orders made by the Governnent
whi ch was sought to be raised before this Court in that case
was not pernitted to be raised by it and has been | eft open

He adnmits that certain observations nade by this Court
towards the concluding portion of the judgnent woul d
indicate that this Court was not prepared to accept the con-
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tention sought to be urged before it. But, M. Sen says
that as the contention was not permtted to be raised, the
observations of this Court could be said to have been nmnade
nerely in passing and at best be regarded as a tentative
expression of its views. W think M. Sen is right in the
sense that the question has been actually left open by this
Court. But even so, we will have to consider whether the
grounds upon which the previous decision rests would not be
rel evant for consideration in connection with the argunent
advanced by M. Sen.
635
In so far as discharge of contract by reason of frustration
is concerned there is no question of inplying atermin the
contract a termfundanmental for its performance, as is done
by the courts in England because we have here the provisions
of s. 56 as well as those of s. 32 of the Contract Act.
This is what was held by this Court in the earlier case and
that decision binds  us. No doubt, a contract can be
frustrated either because of supervening inmpossibility of
performance or because performance has becone unlawful by
reason of circunstances for which neither of the parties was
responsi bl e. In the earlier case this Court has held that
where the performance of an essential condition of the
contract has become i npossi bl e due to superveni ng
circunst ances the contract would be discharged. This Court
has further held that the inmpossibility need not be an
absolute one but it is sufficient if further performance
becomes i npracticabl e by some cause for which neither of the
parties was responsible. It, however, held that the nmere
fact that the performance of an essential term of the
contract that is to say, of undertaking devel oprent of the
area under the scheme could not be undertaken because the
and had been requisitioned, did not have the effect of
frustrating the contract. For though the term regarding
devel opnent was an essential termof the contract, the
requi sitioning of the land was only for a tenporary  period.
Further the parties had deliberately not placed any tine
[imt wthin which roads and drains had to 'be made
apparently because they were aware of the difficulties in
carrying on the work on account of scarcity of materials and
the various restrictions which the Governnment had placed on
such activities. This Court also pointed out:

"Anot her inportant thing that requires notice

in this connection is that the war was already

on, when the parties entered into t he

contract. Requi sition orders for t aki ng

tenmporary possession of |ands for war purposes

were normal events during this period.”  (pp

326-327).
Though these observations were nade while dealing with the
argunent that the contract has been frustrated by reason of
i mpossibility of performance they woul d not be wholly out of
pl ace while considering the argunment based upon the ' ground
that continued performance of the contract had been rendered
unl awf ul
What s. 56 speaks of is a contract, the performance of which
has becone unlawful. Now, it is true that no order was nade
under the Defence of India Rules prohibiting the conpany
from carrying on the work of construction of roads and
drains. The
636
actual order served upon the conpany, anong other things,
provi des :

"The owner/occupier of the said |and:

(a) shal | place the said land at t he
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di sposal and under the control of the Mlitary
Estates O ficer Bengal Circle on and from the
14th Novenber, 1941 at 1 P.M Bengal tine
until six nonths after the ternination of the
present war unless relinquished earlier."
In consequence of this order the conmpany | ost possession of
the land and automatically |ost access thereto. W t hout
getting on to the land the conpany could not carry out its
obligation to the purchasers of constructing the roads and
drai ns. If, in disobedience of this order, the conpany’s
servants, agents or contractors were to carry on the work of
construction of the roads and drains by entering on the |and
of which the possession was with the governnent, they would
have been |iable to punishnent under sub r. (7) of r. 75 (a)
of the Defence of India Rules and al so the conpany. W were
informed that the 1and was used by the Governnment for
mlitary purposes. It is, therefore, possible that the |and
m ght have been decl ared as a protected place under r. 7 of
the Defence of India Rules. Even, however, w thout such a
declarati'on, we agree with M. Senthat it would not have
been possible for the conpany, its agents, servants or
contractors to go on the land during the continuance in
force of the order of requisition without being rendered
liable at | aw
Even so it is clear that all that had becone unlawful was to
construct roads and drains while the | and was bound to be
given up by the Governnent sonetinme or other -and, therefore,
in essence the activities which were rendered unlawful were

not forbidden for all time but only tenporarily.. It may be
that the duration of the enbargo was uncertain but not
per manent . It would, therefore, be relevant to enquire

whet her a contract could properly be held tobe frustrated
because for a certain period of tine its  performance has
becorme unlawful. According to M. Sen the nonment it becane
unl awful for one of the parties to the contract to continue
with the performance, the contract was discharged and in
this connection he referred us to certain observations of
Lord Wight in Denny Mott & Diskson Ltd. v. janes B. Fraser
& Co. Ltd.,() and certain other portions of the report. We
put to himthe question as to what would be the. effect of a
requi sitioning, say, for a period of one nonth. Wuld that
operate as &charge of the
(1) [1944] A C. 265, 274.
637
contract ? To that his answer was in the negative and we
think that the answer was right. The question then would be
woul d it make any difference if unlawful ness would attach
to the performance of the contract for an ‘indetermnate
period ? In our judgnment if tine is of the essence of the
contract or if tine for perfornmance is set out in the
contract it nmay be that the contract would stand discharged
even though its performance nmay have been rendered unlawfu
for an indeterm nate time provided unl awful ness attached to
the performance of the contract at the tine when the
contract ought to have been perforned. Thus, where the
performance of a contract had been rendered unlawful by
reason of sonme subsequent event the contract would stand

di schar ged but such discharge wll take pl ace not
necessarily fromthe date on which the further performance
was rendered wunlawful, unless further performance was
rendered unlawful for all tinme. |If the performance of the

contract is rendered unlawful either for a determnate
period of tine or for an indeterm nate period of tinme the
contract would not stand di scharged unless the ban on its
performance existed on the day or during the time in which
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it has to be perforned. Here it is pointed out by M. Sen
that the respondent had nmade time the essence of the
contract but that only applies to the grant of conveyance
after the conmpletion of the roads and drains. As al ready
pointed out, parties were wholly silent as to the time
within which the roads and drains were to be conpleted

Therefore, in so far as this aspect of the <contract is
concerned time was in no sense nade the essence of the
contract. According to M. Sen, however, where the parties
have failed to specify in the contract tine within which it
has to be performed s. 46 of the Contract Act cones in and
the parties may be presuned to have agreed that the contract
will be perforned wthin reasonable tine. To that the
answer woul d-be the sane as that given in the earlier case

that is, the parties when they entered into the contract,
knew the prevailing circunstances and nust have honme in m nd
the possibility that something |ike what actually happened
may happen and, therefore, did not specify the time wthin
which 'the 1land had to be developed. |In other words, the
parties intended to exclude from the conputation of
reasonable time such tineas was taken up in procuring the
necessary material which was not easy to obtain and such as
may be taken wup if the land were requisitioned by
gover nment . Thus, ~ in _our view it cannot be said that
because of the requisitioning orders which had the effect of
nmaki ng the entry by or on behal f of the conpany on the |and

illegal during | the subsistence of t he peri od of
requi sitioning the contract stood di scharged.

p.55-7

638

Then remmins the other point argued by M. Sen. He said that
the suit for specific performance was premature  because
under the agreement the respondent did not get a right to

obtain a sale deed till after the developnent of the |Iand
conprised in the schene was conpleted. That is perfectly
true. But the fact remains that this wirk had been

conpl et ed when the appeal was heard by the H gh Court. The
Court would in such a case be justified in taking notice of
subsequent events in moulding its relief accordingly.

In our judgnent the courts bel ow were right in upholding the
respondent’s claim The apeal is dismssed with costs.
Appeal dism ssed.

639




