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1. Chal l enge in these appeals is to the order passed by a
Di vi sion Bench of the Andhra Pradesh Hi gh Court, which by

the inpugned order dismissed all the appeals flled under
Section 82(2) of the Enployees State Insurance Act, 1948 (in
short the "Act’). The question- involved in the appeals was
whet her the wor kmen engaged wer e enconpassed by the

definition of an 'enpl oyee’ under Section 2(9) of the Act. The
Hi gh Court held that the appellants were the principa

enpl oyers so far as the concerned workers who are enpl oyed

are concerned and, therefore, they are liable to pay
contribution under the Act. The H gh Court after quoting
Section 2(9) of the Act referred tothe decision of this Court in
Raj kanmal Transport v. E. S.1.C., Hyderabad (1996 (3) SCALE

806) and held that the orders passed by the courts bel ow are
correct and the appeals lack nerit.

2. In support of the appeals, |earned counsel for the
appel l ants submitted that w thout analy2|ng the factua

position and formul ating the right issues, the H gh Court in an
abrupt nanner dism ssed the appeals. It was subnmitted that
there were different categories of persons involved and one

uni form yardstick cannot be applied so far as they are

concer ned.

3. In response, |earned counsel for the Corporation
supported the judgnent of the H gh Court.

4. The issues which require to be considered are as foll ows:
(a) Whether the persons engaged by the contractors for
| oadi ng and unl oading at the railway sidings are

enpl oyees of the contractor?

(b) Whether statutorily such persons would qualify

as insured persons as defined under Section 2(14)

of the Act or was their engagenent of a sporadic
nature with liberty in themto work for severa

enpl oyers?

(c) Whether for the work of |oading and unl oadi ng at
the railway sidings there was supervision by the
appel l ant or its agent?

(d) Whet her persons engaged by the clearing and
forwardi ng agents of the appellant in the various
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pl aces can be said to be enployees of the clearing
and forwardi ng agents in the sense of there being
continuity and regularity in the engagenent of those
persons and further whether such work was carried
out by themfor or on behalf of the appellant?

(e) Whet her such persons engaged by the clearing

and forwardi ng agents were al so working for other
clearing and forwardi ng agents?

(f) Wether the clearing and forwardi ng agents who
were separate juristic entities would thus be

est abl i shnents covered under notification issued
under section 1(4) extending the applicability of the
Act as held in Ms Cochin Shipping Co. v. E S. I
Corporation (1992 (4) SCC 245)~?

(g) Wether clearing and forwardi ng agents cone
within the definition of imediate enpl oyer under
section 2(13) of the ESI Act?

(h) Further, whether the workers engaged by the
contractors could be said to be enpl oyees of the
contractor and whether the appellant has

supervi sion over the work either by itself or by its
agent? If yes what should be the apportionnent
towards the | abour conponent fromthe anount

paid to the contractor?

(i) Wether on the 'aspect of repairs and

mai nt enance the apportionment of 25% of the

amount paid to the contractor as | abour conponent

is correct and if not what woul d be the
apportionnent ?

(j) Whether the activity of constructing staff quarters
and other could be said to bean activity whichis
ordinarily part of the work of the appellant or
incidental to the purpose of the factory or

establi shment of the appellant?

5. As rightly submtted by | earned counsel for the
appel l ants no finding has been recorded on the foll ow ng
aspects:

(a) Wet her the persons engaged by the
contractors at the railway sidings are

enpl oyees of the contractor;

(b) Whether the contractor is in the nature of
i medi ate enpl oyer u/s 2(13) of the ESI Act

and as such the appellant is liable as principa
enpl oyer;

(c) Wether the work done by the persons
engaged by the contractor at the railway
sidings, there was supervision by the appell ant
or its agent.

(d) Whether the work carried on by these
persons engaged by the contractor at the
railway sidings is ordinarily part of the work of
the factory or establishnent or is prelimnmnary
to the work carried on or incidental to the

pur poses of the factory or the establishnent.
(e) Wether the persons engaged by the
clearing and forwardi ng agents of the appell ant
were enpl oyees of the clearing and forwarding
agents in the sense that certain nunber of
wor kers were regularly doing the work of the
appel l ant for the clearing and forwarding
agent.

(f) Wether for work done on repairs and

mai nt enance 25% apportionment towards

| abour charges, in the amount paid to the
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contractor was not the correct apportionment.
(g) Wether the persons engaged by the
contractors for construction of staff quarters
were the enpl oyees of the contractor or that
the construction of the staff quarter in the
present case was an activity which is
ordinarily part of the work of the factory or
establ i shnent of the appellant or that it is
prelimnary to the work carried on or

i ncidental to the purpose of the factory or
est abl i shnent of the appellant.

6. Vari ous deci sions have been cited to submt that Raj
Kamal 's case (supra) is distinguishable on facts. It is pointed
out that the clearing and forwarding neasure is to be taken as
an establishnent itself.

7. As the High Court has not considered the factual aspects
and has abruptly concluded that the Raj Kanal’'s case (supra)
covers the case there is no scope for analyzing the factua
aspects in these appeals. The H-gh Court while dealing with

the appeal s under Section 82(2) of the Act is required to

anal yse the factual position to see whether the definition of
enpl oyee in terns of Section 2(9) of the Act applies to the facts
of the case. Wiether Raj Kamal's case applies to the facts of
the case was to be adjudicated by taking note of the factua
background. Since the High Court has not analysed the

factual position it would be appropriate to renit the matter to
the H gh Court for analyzing the factual position to decide

whet her provisions of the Act are applicableto the category of
per sons engaged.

8. The appeal s are disposed of accordingly with no order as
to costs.




