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ACT:

Crimnal Procedure Code (Act V of 1898), ss. 233, 235-Scope
of s. 233-Law as to joinder of charges-exception there to
enacted in s. 235--Joint trial of distinct offences.

HEADNOTE:

Section 233 of the Code of Crimnal Procedure (Act V of
1898) enbodi es the general |aw as to the joinder of ' charges
and lays down a rule that for every distinct offence there
shoul d. be a
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separate charge and every such charge should be tried
separatel y. No doubt the object (of section 233 is 'to save

the accused from being enbarrassed in his defence if
di stinct offences are |unped together in one charge ‘or in
separate charges and are tried together but the Legislature
has engrafted certain exceptions upon this rule contained in
sections 234, 235, 236 and 239.

Section 235 of the Code of Crimnal Procedure provides that
if in one series of acts so connected together as to form
the sane transaction, nore offences than one are conmitted
by the same person, he nay be charged with, and tried at one
trial for every such offence.

The prosecution story showed that the of fence of extortion
conmtted on a particular day was one of a series of /acts
connected with the offence of nurder and attenpt to nurder
conmitted on their previous day in such a way as to form one
transacti on.

The incidents related in the evidence |left no doubt  that
fromthe monent the accused (a Reserve Inspector of Police)
started fromthe Police State, he committed a series of acts
involving killing, injuring people, wunlawfully confining
others and extorting noney fromone of them and therefore
the series of acts attributed to him constituted one
transaction in the course of which two of fences which were
all eged to be distinct were commtted.

Hel d, that under the circunstances the case fell within the
purvi ew of section 235 of the Code of Crimnal Procedure and
such joinder was permitted by the exception enacted in that
section.

VWere the tw Judges of the High Court on appeal are
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divided in their opinion as to the guilt of the accused and
the third Judge to whomreference is nade agrees with one of
them who is upholding the conviction and sentence, it s
desirable as a matter of convention though not as a natter
of strict law that ordinarily the extreme penalty shoul d not
be i nmposed.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 82 of
1953.

Appeal under article 134(1)(c) of the Constitution of India
fromthe Judgnent and Order dated the 16th August, 1953, of
the H gh Court of Judicature at Hyderabad in Crininal Appea
No. 1557/6 of 1950, arising out of the Judgnent and Order
dated the 16th October, 1950, of the Court of Special Judge,
War angal, \in Case No. 28/2 of 1950.

A. A Peerbhoy, J. B. Dadachanji and Rajinder Narain for
the appell ant.

Porus A. Mehta and P. G Gokhal e for the respondent.
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1954. WMay 6. The Judgnent of the Court was delivered by
GHULAM HASAN J. - The ‘appell ant was tried and convicted by the
Speci al Judge, Warangal, for various offences wunder the
Hyderabad Penal Code. These correspond to sections 302,
307, 347 and 384 of the Indian Penal Code, - the sentences
awarded under the first two sections respectively being
death and life inprisonnent, and separate sentences 'of two
years’ rigorous inprisonnent under the latter two. The. two
| earned Judges of the H gh Court, who heard the appeal
di ffered, Manohar Pershad J. uphol ding the convictions, and
the sentences and M S. Ali Khan J. ~acquitting the
appel | ant . The third | earned Judge, A. -~ Srinivasachari J.,
on reference which was Cccasioned by the difference of
opi nion agreed with Manohar Pershad J. Leave to appeal to
this Court was granted by the two agreeing Judges.

The occurrence which led to the prosecution of the appell ant
took place on Septenber 13,1948, which was the begi nning of
the first day of Police action in Hyderabad. ~The appellant,
who was Reserve Inspector of Police stationed at ~Mahbubabad
at the material time, according to the prosecution story,
visited two villages Rajole and Korivi acconmpanied by a

nunber of Razakars and the Police. He arrested Janak
Ram ah (P.W 5) and Nerella Ranulu (P.W 9) at Rajole and
took themto Korivi. OQutside this village in the waste |and

he spotted four men going to their fields and shot at them
with his gun. The deceased Mura Miut hiah and Somanaboyanna
Mut handu (P.W 2) were injured in the knee, while the other
two Kotta Ramiah (P.W 3) and Kancham Latchiah (P. W 4) were
uni nj ur ed. The latter two hid thensel ves behind the ' babu

trees. P.W 2 also ran away and hid hinself in the bajra
fields a few yards away but the deceased remai ned where he
fell. The appellant searched for the three persons who had
run away. He caught P.W 3 and P.W 4 and brought them to
the spot where the deceased was |ying but he could not trace
P.W 2. The appellant seeing that Mra Mithiah was not dead,
shot himin the chest and killed him The whole party
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consisting of PW 3, PW 4, PPW 5 and P.W 9 then went to
Korivi village. The appellant stayed at the house of one
Mai kaldari in the village and spent the night there.
Mai kal dari and one Berda Agiah (P.W 8) both asked the
appel l ant why he had arrested PP.W 3 and P.W 4, for they
were not Congress nmen. Upon this the appellant released
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them The prosecution story proceeds that the father (P.W
1) of the deceased saw the appellant in the night of the
13t h Septenber and asked himwhy he had killed his son. The
appel l ant wi thout saying nore advised himto cremate the

dead body. P.W | borrowed wod from the people and
cremated the body. Four nonths later the appellant went and
,stayed at the Governnent bungal ow Korivi, -sent for PPW |

and offered himRs. 200/- as hush-noney for not disclosing
the offence. The offer was refused. P.W 3 and PPW 4 who
had been released told the father of PPW 2 next norning
that his son was lying injured in the bajra field. He went
and had P.W 2 rempved to the hospital where his injuries
were attended to. On the same norning the appellant, who had
detained PPW 5 and P.W 9 in custody, asked themto pay Rs.
200/- when they would be released. P.W 5 went with a
constable to the house of P.W 6 and P.W 7 and borrowed Rs.
100/- from each of them ©On this being paid he was
rel eased. = P.W 9 was unable to pay any nmoney and he was | et
of f.

The defence was a denial of the offence. The appel | ant
denied having zone to the village i'rn question or having
conmitted any of the offences attributed to him He stated
that he was posted-at Mahbubabad in order to stop the
subversive activities of the conmunists and that the
wi t nesses being conmunists had falsely inplicated him He
produced wi tnesses in defence.

The First Information Report was | odged on April 14,1949,
This del ay was due to the disturbed conditions prevailing at
the tinme and does not affect the truth of the story. The

appel lant was prosecuted and the charge sheet  subnitted
agai nst himon Cctober 30, 1949. The charge was framed by a
Munsi ff Magistrate who conmtted the appellant to the

Sessi ons. As already ,stated, the l'earned Special Judge
convi cted and
592

sentenced the appellant and his convictions and sentences
were upheld by a mpgjority of two Judges.

It has been argued by M. Peerbhoy, I|earned counsel on
behal f of the appellant, that his client had no fair tria
and has detailed a nunber of circunstances as supporting his
contenti on. We think it unnecessary to deal with each and
every one of these circunstances as in our opinion they do
not affect the substance of the matter and are too trifling
to justify the conclusion that the appellant suffered -any
prejudice or that any m scarriage of justice had resulted.
We shall confine ourselves only to a few of them which need
exam nati on. It was conpl ai ned that the appellant was not
furnished with copies of the statements of | prosecution
Wtnesses recorded by the Police and this hanpered the
appel l ant in cross-examning the witnesses with reference to
their previous statenents. It appears that the “appellant
filed an application through counsel on August 28, | 1950,
asking for copies of such statements under section 162 of
the Code of Crimnal Procedure. The corresponding section
of the Hyderabad Penal Code is 166 which is not the sane  as
section 162. While under section 162 it is the duty of the
Court to direct a copy of the statement of a wtness
recorded by the Police in the course of investigation to be
furnished to the accused with a viewto enable himto cross-
examine such a wtness with reference to his previous
statenent, no such duty is inmposed by section 166 and the
matter is left entirely to the discretion of the Court.
This application was nmade for re-cross-exam nation of
wi t nesses which obviously refers to the last stage of the
prosecution evidence. The order passed on the application
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as translated is unintelligible and does not convey the rea
intention of the Court. The original which was shown to us,
however, |eaves no doubt whatever that the Court ordered
that the case diaries and the statements were in Court and
the appellant’s counsel could ook into themwith a view to
help himin the re-cross-exam nation of the w tnesses but if
the Court later felt the necessity of furnishing copies, the
matter woul d be considered. No conplaint was nmade before
the Special Judge about any prejudice having been caused to
t he
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appel l ant by this order, nor was this point taken before the
H gh Court. Had the appellant any legitimte ground for

grievance on this score, he would no doubt have raised it
before the High Court. W think, therefore, that there is
no substance in this point.

It was also contended that the prosecution should have
produced ‘the duty register of the appellant who was- a
Governnment  servant-in order to put the matter beyond doubt
whet her; tthe accused had | eft the Headquarters on the crucia
date. We do -:lot think that it was any part of the duty of
the prosecution to produce such evidence, particularly in
view of the fact that direct evidence of the offence was

produced in the case. It appears,  however, that the
appel | ant hinsel f sunmoned the Sub-Inspector of Police wth
the attendance register for 1358 Fasli, corresponding to

Cctober, 1948. The Deputy Superintendent of Police in his
letter had stated that the entries for Cctober were nade in
the register for 1357 Fasli and that register was destroyed
during the Police action. The appellant’s counsel inspected
the register and on noticing that the entry for October did
not find a place therein and had been nade in the  previous
register for 1357 Fasli, which was ~destroyed during the

Police action, he wthdrew the witness. The appel | ant
satisfied hinmself fromthe inspection of this register that
the desired entries were not to be found. Since the
register containing the material ‘entries was destroyed, it

was i npossible for the prosecution to discharge the alleged
burden of proving the entries in the duty register on the
materi al date.

It was also faintly contended that there was no evidence to
show that Mura Mut hi ah had actually died. The father of the
deceased gave evidence that the dead body of his son was
cremated by him and in this he was supported by other
witnesses. There is no force in this point:

Upon the whole we are satisfied that the appellant has not
been able to substantiate his contention that he did not
have a fair trial

The next contention advanced by the appellant’s learned
counsel is that there was a nisjoinder of

76
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charges, -that though the charges of nurder and attenpt to
murder could be joined and tried together, the charges  of
extortion and wongful confinement were distinct offences
for which the appellant should have been charged and tried
separately as required by the nandatory provisions of
section 233 of the Code. The first two offences took place
on Septenber 13, 1948, in the night, while the act of
extortion took place next morning on the 14th and the latter
charge had nothing whatever to do wth the of f ences
conmitted on the previous night. Learned counsel contends
that where, as here, there is disobedience to an express
provision as to the node of trial contained in section 233,
the trial is wholly vitiated and the accused is not bound to
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show that the m sjoinder has caused any prejudice to him
The contention is based on the case of Subramania Ayyar V.
Ki ng- Enperor (1) showing that the msjoinder of distinct
of fences being prohibited by the express provision of the
Code renders the trial illegal and does not anmount to a mere
irregularity curable by section 537. This was a case in
whi ch the accused was charged with 41 acts extending over a
period of two years which was plainly agai nst the provisions
of section 234 which permitted trial only for three offences
of the sane kind if committed within a period of twelve

nmont hs. The deci sion of Lord Hal sbury, Lord Chancellor, in
this case was distinguished in the case of Abdul Rahman v.
The Ki ng-Enperor (1) by the Privy Council. That was a case

of conviction on a charge of abetnent of forgery in which
the depositions of sone w tnesses were not read over to the
wi t nesses but were handed over to themto read thenselves.
It was held that though the course pursued was in violation
of the provisions of section 360, it was a nere irregularity
within section 537 and that as no failure of justice had
been occasioned, the trial was not vitiated. Both the above
cases were referred to by the Privy Council in Babula
Chaukani v. King-Enperor(1).. The question in that case
arose as to the true effect of section 239(d), which
provi des that persons who are

(1) 28 1.A 257.

(2) 541.A 96,

(3) A1.R 1938 P.C. 130,

595
accused of different offences commtted in the course of the
same transaction may be charged and tried together. The

guestion was whether the correctness of the joinder which
depends on the saneness of the transaction is to be
det erm ned by | ooking at the accusation or by |ooking at the

result of the trial. It was held that the rel evant point of
time is the time of accusation and not that of the eventua
result. The charges in this case were conspiracy to stea

electricity and theft of electricity both under the
El ectricity Act and under the Penal Code. The Privy Counci

referred to the fact that the parties had treated an
infringenent of section 239(d) as an illegality wvitiating
the trial under the rule stated in Subramania Ayyar v. King
Enperor(1) as contrasted with the result of irregularity as
held in Abdul Rahman v. The King,, Enperor (2) . The  Privy
Council nerely assuned it to be so wthout thinking it
necessary to discuss the precise scope of the decision in
Subranmani a’s case, because in their view the question did
not arise. Again in Pulukuri Kottaya and Others v. Enperor
(3) the Privy Council treated a breach of the provisions of
section 162 of the Code as a nere irregularity curabl e under
section 537 and as no prejudice was caused in the particular
circunstances of that case, the trial was held valid.
Ref erence was nmade to Subramani a Ayyar v. King-Enmperor(1l) as
one dealing with the node of trial in which no question of
curing any irregularity arises but if there is sone error or
irregularity in the conduct of the trial, even though it nmay
amount to a breach of one or nore of the provisions of the
Code, it was a nere irregularity and in support of this
reference was made to Abdul Rahman v. The King-Enperor(1l).
Several decisions of the High Courts were referred to in
course of the argunments with a viewto showing what is the
true state of the lawin view of the Privy Council decisions
referred to above but we do not think that that question
arises in the present case. W are of opinion that the
present is not a case under section 233 of the Code and it
is, therefore, unnecessary to consider whether the violation
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of its provisions amobunts to an illegality vitiating the
trial altogether

(1) 28 I.A 257.

(2) 54 1.A 96.

(3) AI.R 1947 P.C. 67.

596

or it is amnmereirregularity which can be condoned under
section 537. Section 233 enbodies the general law as to the
joinder of <charges and lays down a rule that for every
distinct offence there should be a separate charge and
every: such charge should be tried separately. There is no
doubt that the object of section 233 is to save the accused
from being enbarrassed in his defence if distinct offences
are |unped together in one charge or in separate charges and
are tried together but the Legislature has engrafted certain
exceptions wupon this rule contained in sections 234, 235,
236 and 239. Having regard to the facts and t he
circunmstances of this case, we are of opinion that the
present case falls under section 235. It provides that if
in one series of acts so connected together as to form the
same transaction, nore offences than one are committed by
the same person, he may be charged with, and tried at one
trial for, every such offence. The prosecution story as
di scl osed in the evidence clearly shows that the offence of
extortion committed on the 14th Septenber was one of a
series of acts connected with the offence of nurder and
attenpt to nurder committed on the previous day in such a
way as to formthe same transaction.  The prosecution case
was that when the appell ant acconpanied by his party cane,
he caught hold of two persons (P-W 5 and P.W 9) at Rajole
and proceeded to Korivi. He took theminto custody without
any rhynme or reason. Then outside thevillage seeing the
deceased, P.W 2, PPW 3 and P. W 4 he shot at them The
deceased fell down while the others ran away. He ' pursued
them and brought two of themback to the spot where the
deceased was lying but was yet alive. He shot him in the
chest and killed him Then he proceeded to the village
itself where he stayed for the night. He released P. W 3
and P. W 4 on the intercession of certain persons but kept
P. W 5 and P. W 9 in wongful confinement —and released
them only next nmorning after extorting Rs. 200 fromP. W 5.
These incidents related in the evidence I'eave no manner  of
doubt that fromthe nonent the appellant started from the
Police Station, he conmtted a series of acts -involving
killing, injuring people, unlawfully confining others and
597

extorting noney fromone of them W are satisfied that the
series of acts attributed to the appellant constitute one
transaction in which the two of fences which are alleged to
be distinct were conmitted. The case falls squarely within
the purview of section 235 of the Code and we are,
therefore, of opinion that such nisjoinder was permtted by
the exception. No question of contravention of any express
provi sion of the Code such as section 233 arises and in the
circunstances it is not necessary for us to consider howfar
the violation of any express provisions of the Code relating
to the node of a trial or otherwise constitutes an
illegality which vitiates the trial as distinguished. from
an irregularity which is curable under section 537. Thi s
conclusion in our opinion disposes of the contention about
m sjoi nder of the charges. The fact that the offence of
extortion was committed at a different place and at a
different time does not any the | ess nake the act as one
commtted in the course of the sanme transaction

Turning to the merits of the matter, we are not satisfied
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that any prejudice was caused to the appellant in fact. It
is not possible to say that the Court being influenced by
the evidence on the question of extortion was weasily |ed
into the error of believing the evidence on the question of
murder. The witnesses on the point of extortion are PW 5
and P.W 9. These are the two persons who were taken away
from village Rajole and were wongfully confined, P.W 5
being released on paynent of Rs. 200 and the other let off
wi t hout paynent. These two witnesses are al so witnesses to
the fact of nurder, in addition to the other three
wi tnesses, PPW 2, PW 3 and PPW 4. P.W 5 was injured by
the gun-shot but survived. The other two were scared on
hearing the gun-shot and ran away taking protection under
the babul tree. It is not possible to contend that the
Sessions Judge having believed the evidence of extortion
fromP.W 5 nust have been persuaded into believing that the
story of nurder deposed to by himrmust be correct, for there
is not only the evidence of P. W 5, but three other inde-
pendent wi't nesses.
Lastly it ~was contended that the judgnent of one of the
agr eei ng Judges Manohar Pershad J. is purely
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nmechani cal and does not show that he has applied his mind to
the facts of the case. MNo such conplaint is nade about the
j udgrment of the other agreeing Judge Srinivasachari J. It is
true that the |earned Judge has nmde  copious quotations
verbatimfromthe evidence of the w tnesses and his coment
upon the evidence'is not as full and detailed as mght be
expected but this practice of witing judgnents in this way
seens fairly general in Hyderabad though we cannot help
saying that it is not to be commended. It is the obvious
duty of the Court to give a sunmary of the evidence of
material witnesses and to appraise the evidence with a view
to arriving at the concl usion whether the testinony of the
wi t ness shoul d-be believed. W do not think, however, that
the criticismthat the judgnment is mechanical and does not
show a proper appreciation of the evidence is well-founded.
The prosecution evidence was believed by the trial Judge and
the defence evidence to the effect that the deceased was
killed by the Mlitary and that the appellant was not
present at the time of the occurrence was disbelieved. This
finding was accepted by both the | earned agreeing -Judges.
This Court cannot interfere with the finding arrived at, on
an appreciation of the evidence. W are satisfied that
there is no good ground for disturbing the conviction of the
appel | ant .
The only question which remains for considerationis whether
the sentence of death is the appropriate sentence in._ the
present case. No doubt there are no special circunstances
which justify the inposition of any other but the nornal
sentence for the offence of nurder. W think, however, that
where the two Judges of the High Court on appeal are divided
in their opinion as to the guilt of the accused and the
third Judge to whomreference is made agrees with one  of
them who i s uphol ding the conviction and sentence, it seens
to us desirable as a matter of convention though ,not as a
matter of strict lawthat ordinarily the extreme penalty
should not be inposed. W accordingly, while nmaintaining
the conviction of the appellant, reduce his sentence to one
of transportation for life. |In other respects the appea
stands dismissed. Al the sentences will run concurrently.
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