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The appell ant before us was charged of an offence
puni shabl e under Section 366 |PC before the Addl. Sessi ons
Judge, Jorhat who after trial sentenced himfor an offence
puni shabl e under the said section to undergo RI for three years
and a fine of Rs.300/- in default in paynment of fine to undergo
further Rl for three nmonths. An appeal filed against the said
j udgrment and conviction before the H gh Court of Gauhati cane
to be dismssed by the inpugned judgnent and-the appellant is
now before us in this appeal

Brief facts necessary for the disposal of this appeal are as
foll ows: -

On  30.3.1990 at about 8.30 p.m, PW1 Paresh Saikia
| odged a conplaint in Bebarapara police out post alleging that his
younger sister Bibi Sai kia who was a mnor had been ki dnapped
by the appellant herein who was al so a resident of the sane
village. On the basis of the said conplaint a case was registered
and investigation was initiated. Inthe course of the investigation
the 1.0 recorded the statenent of as many as six /W tnesses and
on conmpletion of the investigation a chargesheet under Section

366 I PC was filed before the trial court. 1In the conplaint filed by
PW1, as also in his evidence before the court, PW1 stated that
his sister (PW2) was a student of VIIl standard at that tine and

was a mnor and at about 6.30 p.m on 30.3:1990 he came to
know from his brother that his sister was nissing and he was al so
i nforned that she was seen in the conpany of the appellant in the
locality. So suspecting the appellant of having kidnapped his
sister, he went to the house of the appell ant where he was not
allowed to enter the house by the appellant and hi's brother
However, he noticed there that arrangenments were nmade for
perform ng a narriage cerenony. He al so nmentioned in his
evidence as also in his conplaint that his sister was'a mnor and
in support of his case he had produced her date of “hirth as
entered in school certificates. The victi mwas subjected to
medi cal exam nation and PW5 the doctor who exani ned the
victimhad opined after perform ng the necessary tests that she
was below the age of 18 years. Wiile the evidence of PW4 the
father of the victimas supported by the records of the school also
showed that the girl was a m nor on the date of the incident.
Victim (PW2) herself has stated in her evidence that on the
rel evant date when she had gone out to answer the call of nature
the appellant by force took her to his house where his nother and
sister-in-law were present who nade her change her dress and
put vermlion on her forehead and prepared her for the narriage
with the appellant.

Thus on the basis of the above evidence the courts bel ow
cane to the conclusion that on the date of the incident PW2 was
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a mnor and the act of the appellant in taking her wth the object
of getting her nmarried to himamunted to an of fence puni shabl e
under Section 366 | PC and hence found him guilty and

sentenced himas stated above.

Shri Vijay Kumar the | earned counsel appearing for the

appel l ant did not seriously controvert before us the fact that the
victim was a mnor on the date of the incident. However, his case
was that both the appellant and victim PW2) were in |ove for
nunber of years prior to the date of the incident and she
voluntarily and willingly went with him therefore even though
she is a mnor, since there was no enticenment or taking away as
contenpl at ed under Section 361 of the Indian Penal Code

appel | ant cannot be held guilty of kidnapping PW2. It is his
contention that even a minor has every right to abandon the house
of the guardian and go to any place of his or her choice and there
is no legal obligation onthe person to whose place such minor
goes to restore back the minor to the custody of the |ega
guardi an. . He contended fromthe evidence on record, it is clear
that PW2 acconpanied himvoluntarily to his house with a

desire to marry him and therefore conviction under Section 366

| PC was not mmintai nable. ~The learned counsel apart from

relying on Sections 361 and 366 of the Code also relied on a
judgrment of this Court in the case of S. Varadarajan Vs. State
of Madras ( AR 1965 SC 942). He submitted the lawlaid

down therein and the facts of the said case are fully applicable to
the facts of the present case. Therefore, the conviction recorded
by the two courts bel ow agai nst the appellant is unsustainable in
law. He also placed reliance on two other judgnents one of

H machal Pradesh Hi gh Court in~ Paranjit Singh Vs. State of

H machal Pradesh (1987 Crl. Law Journal 1266) to support his
argunent that when a minor acconpani es a person-voluntarily,

the said person cannot be held guilty of kidnapping. He further
relied on a judgnent of Calcutta H gh Court in Sachindra Nath
Mazunmder Vs. Bistupada Das & Ors. ( 1978 Crl. Law Journa

1494) to support his contentionthat when a mnor child

abandons his or her guardian, there is no obligation on the
person to whose custody such m nor chooses to go, to return such
mnor to the original guardian. 'He placed enphasi's on the words
"whoever takes away or entices" found in Section 361 ‘of the

Code, to argue that unless any one of these conditions i's
established by the prosecution, there can be no-question of
accusing a person of kidnapping a minor. It was the further

submission that if it is not an offence of kidnapping as
contenpl ated under Section 361 |PC, the further question of
convicting such person under Section 366 of the Code does not
ari se.

Keeping in mnd the above requirement of |law, we will

exam ne the facts of this case to find out whether two courts
bel ow were justified in convicting the appellant. It is clear from
the finding of facts of two courts bel ow which is based on
materi al available on record, that PW2 was a minor-at that tine
when she was taken away from her [awful guardian. As a matter

of fact the said finding is not seriously challenged. The case of
the appellant is that PW2 voluntarily acconmpani ed hi mwth a
viewto marry himand there was no enticenent or taking away of
PW 2 as contenpl ated under Section 361 of IPC. W think the
material on record shows otherwi se. It has come on record that
the appellant was known to the famly of PW2 and was on
visiting terms. It is his own case that during such visits he
devel oped intimacy with PW2. It is the case of the defence that
even on the day of incident when the appellant was standing

out side the house, PW2 cane to himand requested himto take
her away. But there is material on record to show that the
appel l ant promised to marry her and it is based on such prom se
she went away with the appellant and there is also material on
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record to show that on that day preparation for nmarriage was
al ready nmade in the house of the appellant. Thus two things are
clear fromthis fact; one, that there was a pronise of nmarriage and
secondly, based on the said promise PW2 went with the
appel lant. O course, PW2 had cone out with the case that she
had come out of the house to answer the call of nature when she
was forcibly taken by the appellant which part of the prosecution
case is not accepted. But the material on record, as stated above,
shows that there was a prom se of marriage nade to PW2 which
anmounts to enticenent of a minor because of which she had | eft
the house of her |awful guardian. In this background, in our
opi nion, the courts below were justified in comng to the
concl usion that the appellant had committed the offence
puni shabl e under Section 366 of |PC.

As stated above, the |earned counsel for the appellant
pl aced strong reliance on the judgnent of this Court in
Var adar aj an’ s case (supra). The facts of that case show that the
m nor in that case |left the house of the |egal guardian as per her
own choice and not on the basis of any enticenent or persuasion
on the part of the accused. This is clear fromthe follow ng
observations of this Court-in that case

"There is not a word in the deposition of
Savitri fromwhich an inference could be

drawn that she left the house of K Natarajan
at the instance or even a suggestion of the
appellant. In fact she candidly adnmits that on
the nmorning of COctober 1st, she herself

tel ephoned to the appellant to nmeet her in his
car at a certain place, went up to that place
and finding himwaiting in the car got into
that car of her own accord. No doubt, she

says that she did not tell the appellant where
to go and that it was the appellant hinself
who drove the car to Guindy and then to

M/l apore and ot her places. Further, Savitri
has stated that she had decided to nmarry the
appel l ant. There is no suggestion that the
appel | ant took her to the Sub-Registrar’s

of fice and got the agreement of marriage

regi stered there (thinking that this was
sufficient in law to make them man and

wi fe) by force or blandi shnents or anything

i ke that."

It is on the basis of the said finding that the mnor in that
case wal ked out of the house of her guardi an wthout any
i nducenment fromthe accused, this Court canme to the concl usion
that the accused in that case was not guilty of the offence. It is
al so worthwhile to notice what this Court said about the act of
accused in such cases which anmounts to enticenment which is
found in paragraph 10 of the said judgment and which reads
thus: -

“I't would, however, be sufficient if
the prosecution establishes that though
i medi ately prior to the minor |eaving the
father’s protection no active part was
pl ayed by the accused, he had at sone
earlier stage solicited or persuaded the
mnor to do so." (enphasis supplied)

It is clear fromthe above observations of this Court that if
the accused played some role at any stage by which he either
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solicited or persuaded the m nor to abandon the |ega
guardi anship, it would be sufficient to hold such person guilty of
ki dnappi ng.

In the instant case, we have noticed fromthe evidence that
appel | ant who was a regular visitor to the house of PW1, took
undue advantage of his friendship and persuaded the minor to
abandon the guardi anship with a prom se of narriage which on
facts of this case is sufficient to uphold the judgnments of the
courts bel ow.

We havi ng considered two other judgments cited before us
by the | earned counsel for the appellant, are satisfied that it is
not necessary for us to deal with the sanme el aborately since on
facts of this case it is established that the appellant had taken
the minor by enticing her and hence had committed the offence
of ki dnappi ng whi ch ki dnappi ng was for the purpose of marrying
the said mnor. In our opinion, courts below were justified in
convi cting the appellant for an of fence puni shabl e under Section
366 | PC.

For the reasons stated above this appeal fails and is
di sm ssed




