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ACT:

Crimnal Trial-Public servant charged with the offence
of preparing false nuster rolls, inflating wages and ot her
bi || s-Burden of proof on whomlies.

I ndi an Penal @ Code. Ss. 120(B)(1), 420, 468 and 471 &
Prevention of Corruption Act s. 5(1)(d)-Conviction under-
Validity of.

HEADNOTE:

A survey carried out by the Port Trust suggested that
the canal connecting two rivers required urgent deepening
and widening to make it navigable for barges during the
nonsoon season when the sea turned rough and navigation
becane hazardous across the mouth of the river. The
appel lant (A-1) who at that time was the Captain of Ports
invited tenders through press adverti sement” and t he
appel l ant in the Second Appeal (A-2) was the only person who
submitted a tender. Since the tender was the only one
received, the Lt. Governor forwarded it to the Centra
Government for approval. He did not accept the suggestion
that in view of the urgency, the work m ght be taken up

i medi ately in anticipation of approval. Even so A-1
entrusted the work to A-2 who started the work. ~In the
nmeantinme the Governnment of India directed that  the work
should be carried out departnental | y. A1 obt ai ned

concurrence of the public works departnent for paynent of
dai ly wages to workers.

According to the prosecution, the npdus® operand
adopted by the appellants was that A-2 actually subnitted
hand-written statenents w thout his signature on the work
done each day specifying the quantity of cubic meters of nud
and salt excavated, the nunber (w thout nanmes) of nmle and
fermal e | abourers enployed, the wages paid to |abour at the
approved rates and so on. A-1 got the required statenments
typed in his office and sent them for the concurrence of the
Fi nance Depart nent through the concer ned depart ment .
Thereafter A-1 drew the ampunts and paid cash to A-2 agai nst
a reqgul ar receipt.

In course of time the Directorate of Accounts asked for
nmuster rolls of |abourers enployed in the work. A-1 prepared
a register and muster rolls. On a suspicion regarding the
genui neness of the nuster rolls, the case was entrusted to
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the Central Bureau of Investigation which reported that
against a total sum of Rs. 4.73 odd lacs paid by the
Governnment to A-1 the work done was not worth nore than Rs.
76, 247/ 43.

The Special Judge convicted and sentenced both the
appel l ants on the ground that they had entered into a
conspiracy to cheat the Government in the matter of
execution of the work by presenting inflated bills and
recei ving agai nst themfar greater anobunts than had actually
been spent and that the nuster rolls produced were false
docunents. The Judicial Comm ssioner up held the findings of
the Special Judge.

Al'l owi ng the appeal s,

N

HELD: 1. There is no evidence on record that the tender
submitted by A-2 was actually accepted by the Government and
that it was on that basis that the entire work was execut ed.
[612 B]

605

2. Although it may be correct to say that even a work
which is required to be carried out departnentally can be
entrusted to a contractor, in‘the instant case no bills were
drawn nor was sanction accorded to any paynent on the basis
of any part of the work having been ‘executed through A-2
working as a contractor. The bills contained the nunber of
| abourers engaged and the anpunt pertaining to their wages
at the sanctioned rates. No nention was nade in the bills
that the work was being carried out through a contractor. A-
2 did not sign any of the billsand his nane as well as his
connection wth the execution of the wor k  remai ned
conspi cuous by its absence therefrom [612 C- E]

3. The onus of proof of the -existence of every
i ngredi ent of the charge always rests on the prosecution and
never shifts. It was incunbent on the State to bring out
beyond all reasonable doubt that the nunber of |abourers
actually enmployed in carrying out the wrk was |ess than
that stated in the sumrmaries appended to the bills paid for
by the Governnent. [614 D E]

4. Al though there was a difference between the nunber
of labourers engaged on each day as deposed to by the
prosecution witnesses and that shown in the bills it is not
safe to rely on nmere inpression of the prosecution w tnesses
long after the work had been executed. [614 F]

5. The irregularities commtted by the appellant in-the
execution of the work do furnish a circunstance giving rise
to a strong suspicion inregard to the bonafides of the
appellants in relation to execution of the work, but mere
suspi ci on, however strong, cannot be a substitute for proof.
It is not possible to place the burden of proof of innocence
on the person accused of a crimnal charge [614 H

6. In regard to the value of work actually done there
was sharp disparity in the figures arrived at by the courts
bel ow. The view of the Courts belowthat it was for the
accused to show that the nunmber of |[|abourers enployed
conformed to that shown each day in the summaries attached
to bills, is an approach not sanctioned by law. [616 H 617
Al

7. The prosecution has not established that the bills
or the summaries were false in material particulars.
Al t hough the appellants proceeded to execute the work in
flagrant disregard of the relevant rules and ordi nary norns
of procedural behavi our  of CGovernment officials and
contractors in the matter of execution of works undertaken
by the Governnment, such disregard has not been shown to
amount to any of the offences of which the appellants have
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been convicted. The findings of the |ower courts no doubt

nake the suspicion still stronger but it cannot be said that
any of the ingredients of the charge had been nade out. [618
C, E-F]

8. Although sone of the docunments were prepared at the
instance of the appellants when a demand for them was made
by the Accounts Departnent, the charge cannot be sustai ned
inrelation to any of its heads, their being no proof of
falsity of any of the entries nmade in those docunents. [618

H

JUDGVENT:

CRI M NAL APPELLATE- JURI.SDI CTI ON: Crimnal Appeal s Nos.
224 and 268 of 1977.
606

Appeal s by ~Special Leave fromthe Judgnment and Order
dated 19-3-77  of the Judicial Comm ssioner’s Court. Goa,
Daman and Diu at Panaji in Crimnal Appeal Nos. 19 and 21 of
1973.

T. Godiwala, P. C- Giokhale and B. R Agarwala for the
Appellant in Cl. A No. 224/77.

S. Bhandare for the Appellant in Cl. A No. 268/77.

H R Khanna and M N. Shroff for the Respondent.

The Judgrment of the Court was delivered by

KOSHAL, J. By this judgnment ~we shall dispose of
Crimnal Appeals Nos. 224 and 268 of 1977 in both of which a
j udgrment dated 19th of March,~ 1977 of ~ the Judicia
Conmi ssi oner, Qoa, uphol di ng the convi ction of the
appel l ants and the sentences i nposed upon themby the tria
court is challenged.

The appellants were tried jointly by the Special  Judge,
Panaji, who found them guilty and awarded them puni shnents
as specified in the table below

Seri al Narme of the Section of the | aw under Sent ence
numnber accused whi ch conviction’ recorded
of t he
accu-
sed
(1) (2) (3) (4)
1. Abdul | a (a) Section 120B(1) Rigorous inprison-
Mohamed read with sect- nment for two years
Pagar kar i ons 420, 468 and afine of Rs
and 471 of the 500/ -, t he sent ence
I ndi an Penal in default of
Code as al so paynment of fine

Section 5(1)d
of prevention of
Corruption Act.

(b) Sections 420
and 468 and

Section 109 read

with sections
468 and 471 of

the I ndian Pane

Code.

(c) Section 5(2)
section 5(1)(d)
of the Preven-

bei ng-ri gorous
i mprisonnent for
for one nonth.
Ri gorous i nprison-
nment for two years
and a fine of
Rs. 500/-, the
sentence in defa-
ult of paynent of
fine being R go-
rous i nprisonnent
for one nonth.
Ri gorous inprison-
ment for two years
and a fine of
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tion of Corrup- rupees two | akhs,

tion Act. sentence in defa-
ul't of paynent of
fine bei ng

ri gorous inprison-
ment for eighteen

nmont hs.
607
(1) (2) (3) (4)
2. Moreshwar (&) Section 120B(1) Ri gorous inpriso-
Har i read with nment for two
Mahat ne sections 420, years and a fine
468, 471 and 109 of Rs. 500/-, the
of the Indian sentence in defa-
Panel Code ult of paynent of
as wel | ‘as sec- fine being rigor-
tion 5(1)(d) of ous i npri sonnent
t he prevention for one nonth.
of corruption Act.

(b) Secti on 5(1) (d)
of t he Prevention
of Corruption Act
read wi'th section
109 of t he I ndi an

Penal Code.
(c) Sections 420, 468 Rigorous inpriso-
and 471 read with nment for two

sections 109 of years and a fine
t he Indian Panel of ~ Rs. 500/-,
Code. the sentence in

default of
payment | of fine
bei ng ri gorous
i mpri sonnment
for one nonth.
(d) Section 5(2) read Rigorous inpriso-

with section nment for two
5(1)d of the years and a fine
Preventi on of of -rupees two
Corruption Act | akhs, " the
and section 109 sentence in
defaul t — of
of the Indian payment of fine
Penal Code. bei ng rigorous

i mpri sonnment
for eighteen
nmont hs.

Al the substantive sentences of inprisonment in the case of
each of the accused were directed to run concurrently. It
may be stated here that the charges framed against them
under sections 467 and 477A of the Indian Penal Code were
not found proved and they were acquitted of the same.

2. The prosecution case has to be set out at sone
length and may be stated thus. In the year 1965 the
appel | ant Abdul | a Mohamed Pagar kar (hereinafter referred to
as A-1) was hol di ng the post of Surveyor-in-Charge,
Mercantile Marine Departnent, Mirnagoa as also of the
Captain of Ports, Panaji. 1In his capacity |ast-nmentioned,
the work of deepening and wi dening the Kunbarjua canal which
connects river Zuari with river Mandovi required his urgent
attention as the canal had to be made navigable at [ow tide
for the wuse of nine barges during nbnsoon season when the
sea becomes rough and it is hazardous to navigate across the
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nouth of the river Mandovi at Aguda. A survey of the cana
had been carried out by the Mrnagoa Port Trust and its
report had been

608

submitted to the concerned authorities. Tenders were invited
by A-1 through an advertisenment in the press and appell ant
Moreshwar Hari  Mahatne (hereinafter described as A-2) was
the only person to present one, which he did on the 5th of
January, 1966. As the cost of the work exceeded rupees one
| akh and the tender was a solitary one, the Lieut. Governor
forwarded it to the Central Government for approval and did
not accept a suggestion nmade by the Secretary to the
I ndustries and Labour Departnent (to be hereinafter called
I.L.D.) that the work be started i mmediately in anticipation
of the said approval. Nevertheless A-1 entrusted the work to
A-2 who started executing-it on March 15, 1966. No approva
of the tender was received fromthe Government of India who
di rected, = however, t hat the wor k be carried out
departnental | y.

Through a letter dated 16th of My, 1966 (Exhibit P-7),
the said Secretary informed A-1 that as the work was to be
executed departnentally the conditions laid down in Rules
133 and 141 of the General Financial Rules (GF.R) had to
be fulfilled and directed himto obtain the concurrence of
the Public Wrks Departnent (P.WD. for  short) for the
various rates nmentioned in a bill which A-1 had subnitted
earlier for paynment in connection with the work. Such
concurrence was obtained by A-1 on May 26, 1966, to payment
of daily wages at the rates of Rs. 4.50 and Rs. 3.00 per
head for male and fenmal e | abourers respectively although the
prevailing P.WD. rates were Rs. 3.50 and Rs. 2.00
respectively (Exhibit P-9)

The two appellants entered into a conspiracy to cheat
the CGovernment in relation to the execution of the work. A-2
woul d submit occasionally to A-1 hand-witten statenments of
the work done each day, specifying therein the details of
quantity in cubic nmetres of the nmud and salt excavated, the
nunber (without the nanes) of male and female |abourers
enpl oyed, the cost of |abour in accordance with the approved
rates, charges for the country craft enpl oyed, etc. None of
these statenents bore the signature of A-2. A-1 would get
typed copies of these statements prepared in his office and
woul d send one of such copies under his own signatureto the
I.L.D. for sanction which used to be accorded after the
concurrence of the Finance Departnent had. been obtained.
Thereafter a contingent bill would be prepared in the office
of A1 and in that bill A1 would certify under his own
signature that the work was carried out departmentally in
conpliance with Rule 141 of the GF. R Each of such bills
acconpani ed by the relevant copy of the statenent of work
signed by A-1 would be forwarded to the Accounts Depart nment
whi ch would issue a cheque in favour of A-1 who would
realise the anmount of the cheque and pay it in cash to A-2
agai nst a regul ar receipt.

609

A stage was reached when the Directorate of Accounts
objected to the paynent of the bills and asked for nuster
rolls of |abourers enployed for execution of the work. A-1
then had prepared register exhibit P-37 and nuster rol
exhibit P-36 on the basis of entries in a copy book (exhibit
P-47) which had been supplied to A-1 by A-2. The entries in
the nmuster roll having been found to be suspicious, the case
was entrusted to the Central Bureau of Investigation who
found that, as against a total amount of Rs. 4,73,537.50
paid by the Government to A-1 and by himto A-2, the work
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done was worth no nore than Rs. 76,247.43. 1t was this
concl usion which led to the prosecution of the appellants.

3. Now we shall give a resune of the defence stand

taken by A-1. He held numerous offices in addition to that
of the Captain of Ports and as such he had to perform
multifarious duties while the staff placed at his disposa
was grossly inadequate by any standards so nuch so that he
did not even have an Accounts O ficer. As the work of
deepeni ng and wi dening the Kunbarjua canal needed urgent
attention, tenders for its execution were called and A-2 was
found to be the only tenderer. A-1 was assured by the
Secretary, |I.L.D., that the necessary order approving the
tender would soon be forthcom ng and that the execution of
the work should be taken in hand i mrediately in anticipation
of orders. The Assistant Marine Surveyor, Shri D Souza
(PW4) was instructed to personally supervise the work which
was started on the 15th of March, 1966. By the end of April
1966, A-1 was told that the woirk should be executed
departnmental |y by engaging |abour and not through A-2.
However that was not possible under the circunstances and
the work —proceeded as before. Shri D Souza (PW 4) used to
check the volune and the kind of material excavated daily
and to meke entries  in his notebook accordingly. Wen
objection was taken by the Directorate  of Accounts at the
end of the financial year to the passing of the bills on the
ground that nuster rolls were not being naintained, A-1 made
enquiries from Shri D Souza (PW4) and |earnt that A-2 had
mai ntai ned a gang-wi se muster roll on the basis of which
docunents were prepared by Shri- D Souza (PW4) under the
orders of A-1 and were submitted to the |I.L:D. The work was
executed in conformty with the bills submtted by A-1to
the Government. |In any case, A1l actedin good faith and if
any of the bills did not conformto facts the reason nust be
that he had been cheated by A-2.

4. The stand taken by A-2in defence was nore or |ess
the sanme. He averred however that the bills were prepared
not on the basis of |abour engaged but on the vol unme of work
done, that he never sup-

610

plied any |labour to A1, that the total naterial excavated
amounted to 35,516.70 cubic netres, that there was no
guestion of keeping any mnuster or acquittance roll as the
work was executed by the |abourers on piece-rate basis and
that the average nunber of |abourers working per~ day for
execution of the work was about 700.

5. From the docunentary evidence placed on the record
at the trial the |earned Special Judge found the follow ng
facts proved:

(a) Under directions of A-1 the execution of the
work was started by A-2 before the tender
submitted by the latter, which “had been
forwarded by the Lieut. Governor for approva
to the CGover nment  of I ndia, had been
accept ed.

(b) Through a letter dated the 16th My, 1967
(exhibit P-7) the Secretary, |.L.D., directed
A-1 to have the work executed departnentally
in accordance with the conditions [aid down
in Rules 141 and 133 of the GF.R and to
obtain concurrence of the P.WD. to various
rates appl i cabl e to the wor K. Such
concurrence was actually obtained by A1
(Letters exhibits P-8 and P-9).

(c) The work was being carried out by A2 with
his own |abour and no |abour on nuster rol
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was enpl oyed by A-1.

(d) A-2 prepared statenents of work or sumaries
whi ch he subnmitted to A-1 who would then sign
typed copi es thereof and forward the sane for
sanction to the I.L.D. On receipt of such
sanction A-1 would prepare contingent bills
and sign each of them al ong with a
certificate that the work was being carried
out departnentally in accordance with Rule
141 of the GF.R as per the attached
summary. Each bill would then be subnmitted
along wth the summary to the Accounts
Departnment. which issued the corresponding
cheque to  A-1. The anount of the cheque was
then realised by A-1 and paid over to A-2
under _a receipt.

(e) Muster roll exhibit P-36 for the period from
15-3-1966 to 6-4-1967 was prepared in the
office of A-1 and under his directions at a
stretch after ~the conpletion of the work and
on the basis of ~exhibit P-47 which A-2 had
mai nt ai ned. Regi st er exhi bi t P-37 was
simlarly prepared on the basis of

611
witten statenents containing details of
| abour” enpl oyed and submitted by A-2.

6. The |earned Special Judge further -arrived at the
findings given below fromthe oral evidence produced before
him -

(i) A2 was fully aware that his tender had not
been accepted by the Governnent and that A-1
had been directed to carry out ‘the work
departnmental | y.

(ii) The ampunt really spent by A-2 in execution
of the work was ~no more than Rs. 32,287.75
agai nst  which he ~manoeuvr ed, with the
assistance of A-1, to receive a sumof Rs.
4,73,537.50 fromthe Government.

(iii) None of the bills could have been sancti oned
for payment by the “Accounts Department but
for the certificate appended by A-1 to each
of them that the work was being carried out
departrental | y under Rule 141 of the GF.R

7. From the above findings the |earned Special Judge
concl uded that the two accused had entered into a conspiracy
to cheat the Government in the mtter of the execution of
the work by presenting inflated bills and receiving agai nst
themfar greater anobunts than had actually been spent, that
nmuster rolls wultimately produced to support . the bills
contained false avernents and were forged docunents, and
that A-1 was fully aware that the certificate regarding the
work being carried out departnmentally in accordance wth
Rul e 141 of the GF. R and appended to each of the bills was
false. It was also proved to his satisfaction that nuster
roll exhibit P-36 and register exhibit P-37 were dishonestly
or fraudulently prepared by A-1 to support false bills and
that this was done wth the assistance of A-2. The anount
really spent on the work done having been found by the
| ear ned Special Judge to be only Rs. 32,287.75, he held that
the Government had been cheated into an excess paynent of
Rs. 4,41, 249. 75.

It was in these prenises that the | earned Special Judge
convi cted and sentenced the two accused as stated earlier

8. The | earned Judi ci al Conmi ssi oner upheld the
findings of fact arrived at by the |earned Special Judge
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except the one relating to the anount actually spent in
execution of the work which, in his opinion, was Rs.
76,247.43 as made out by the entries in books exhibits P-79
to P-82 which were recovered as a result of a search of the
house of A-2. The «conviction recorded against and the
sentences i nposed upon

612

the appellants by the |earned Special Judge were therefore
confirmed by the | earned Judicial Conmi ssioner

9. On behalf of the appellants it was vehenently
contended before us by their |earned counsel that the tender
submitted by A-2 was actually accepted by the Government and
that it was on that basis that the entire work was executed.
In support of this argument there is not a shred of evidence
on the record and we have therefore no hesitation in
rejecting it straightway. In_ exhibit P-7 there is a clear
intimation to A-1that “the work was to be carried out
departnentally and that therefore he shoul d obt ai n
concurrence of the P.WD. to the rates applicable to various
items of work. Faced with this situation |earned counsel for
A-1 submtted that even _under Rule 141 of the G F.R any
work to be carried out departmentally could be entrusted to
a contractor and in that subm ssion he is right. However, it
carries his case no further inasnuch as no bills were drawn
nor was any sanction accorded to any paynent on the basis of
any part of the work having been executed through A-2
working as a contractor. On the other  hand those bills
contai ned the nunber of |abourers engaged for the work and
the anounts clained pertained to their wages at the
sanctioned rates. In fact no bill contains even a nmention of
the fact that any contractor was executing the work or that
A-2 was anywhere in the picture. Add to it the fact that A2
did not submt any signed bills or statenents either to A-1
or to the |I.L.D. or, for that matter, to the Directorate of
Accounts. In so far as correspondence between A-1 on the one
hand and Government departnments on the other is concerned,
the name of A-2 and his connection with the execution of the
work remai ned conspicuous by its absence except i'nsofar as
the tender submitted by himwas concerned and that tender
as already stated, never becane effective by -its acceptance
by any department or office of the Governnment. The position
which the two appellants therefore took —in no uncertain
terns throughout the period during which the work was
executed was that it was being handled directly by the
Depart ment and not through any contractor. Any plea based on
its execution through A-2 as a contractor must therefore be
repel | ed.

10. A nore serious argument put forward in support of
the appeals was that the work actually executed had not
really been shown to be worth anything | ess than the anount
paid for it to A-2, i.e., Rs. 4,73,537.50. The attack on the
findings to the contrary arrived at by the two courts bel ow
consists of the subnmission that they are based really on
mere conjectures rather than on evidence. And this attack
appears to us, on a consideration of the nmaterial on the
record, to be well founded, as we shall presently show.

613

11. The anount of Rs. 4,73,537.50 was received by A-1

against 4 bills the details of which appear bel ow

Rs.
1. P-13 . . . . 98, 294. 50
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2. P-18 . . . . . 82, 811. 00
3. P- 24 . . . . . 84, 847.00
4. P- 28 . . . . . 2,07,585.00
Tot al 4,73,537.50

As already stated, each of the bills above nentioned
was acconpanied by a docunment detailing the nunber of
| abourers enployed. Oher particulars such as sex of and
rate of wages payable to each | abourer al so appeared in the

docunent which has been described as a "summary". It is
admtted on all hands that each bill conformed to the
correspondi ng "summary" but was not acconpanied, when

submitted or passed, by any vouchers. The case propounded on
behal f of the State is that the summaries contained false
entries so that the nunmber of |abourers actually enployed
for the executionof the work was grossly inflated and that
it was on that account that the appellants were able to draw
noneys from the State Treasury far in excess of those
actually paid by themfor the execution of the work. On the
ot her hand, the claimon behalf of the appellants is that no
evidence at all is available to indicate that any of the
entries made in the sumuaries as also in the bills did not
conformto facts.

12. The | earned Special Judge analysed the ora
evi dence of PWs. 1, /4, 7, 8, 13, 14, 17, 19 and 20 and
observed that the nunber of |abourers including the crew of
the country craft working at all ~the sites where dredging
was in progress during the period in question varied,
according to those witnesses, from80 to 200. He further
noted the fact that in the statement recorded under section
342 of the Code of Criminal Procedure even A-1 had taken the
stand that the nunber of |abourers found by hi mworking at
the canal, whenever he visited the site, varied between 200
and 250. He then proceeded to quantify the anount of nobney
paid to the l|abourers at Rs.. 32,287.75 with the follow ng
observati ons:

"From the recei pts produced by the prosecution
Wit nesses Nos. 7, 8, 9, 10, 14, 15, 16, 17, 18, 19, 20 and
21 it is seen that the amount paid by A 2 to the labourers
and country craft owners is to the tune
614
of Rs. 32,287.75. There was no suggestion of the Advocate of
A.2 to the Investigation Oficer that besides the docunents
produced by A 2, there were other receipts which were not
attached by the Investigating Oficer and produced by the
prosecution. The only contention of A 2 appears to be that,
besi des the anpbunts proved by the recei pts above, there were
ot her anbunts paid to the |abourers for which receipts were
not collected. Al the prosecution wtnesses above had
deni ed the suggestion of A 2 that, besides the ampunts for
whi ch they have passed receipts, there were other anmounts
received by them for which they have not passed the
receipts. Only P.W 14 and P.W 16 in their cross
exam nation, had adm tted that besides the amounts for which
they had issued receipts, they were also paid for sone work
on salary basis for which they were not issued receipts.
These amounts, however, could not, according to ne, go to
thousands of rupees. Any how, it was for A 2 to prove that
he had spent anounts besi des those proved by the prosecution
which A 2 had failed to do."

Now this is hardly a proper approach to t he
requirenents of proof in relation to a crimnal charge. The
onus of proof of the existence of every ingredient of the
charge always rests on the prosecution and never shifts. It
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was i ncunbent therefore on the State to bring out, beyond
all reasonable doubt, that the nunber of |abourers actually
enployed in carrying out the work was less than that stated
in the sunmmaries appended to the bills paid for by the
CGovernment. It is true that the total nunber of |abourers
working on a single day has been put by the prosecution
wi t nesses nentioned above at 200 or less, while according to
the sunmmaries appended to the bills it varied on an average
from370 to 756. But then is it safe to rely on the nere
i mpression of the prosecution wtnesses, testified to |ong
after the work had been executed, about the actual nunmber of
| abourers employed from tine to time? The answer nust
obviously be in the negative and the justification for this
answer is furnished by the variation in the nunber of | abour
enpl oyed fromw tness to witness.

The nmind of the | earned Special Judge in coming to the
findi ng about the value of the work done being no nore than
Rs. 32,287.75 appears to have been influenced by the gross
irregularities commtted by the appellants in the execution
of the work, specially their failure to prepare vouchers
relating to all the paynents as also a proper nuster roll
These irregularities no doubt furnish a circunstance giving
rise to a strong suspicionin regard to the bona fides of
the appellants in the matter of the execution of the work
but suspicion, however strong, cannot be a substitute for
proof. And it is certainly not permssible to place the
burden of proof of innocence on the person accus-
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ed of a crimnal charge. However, that is precisely what the
Speci al Judge appears to have done whil e observing that "it
was for A .2 to prove that he had spent anmpbunts besides those
proved by the prosecution which A .2 had failed to do."

13. The finding of the |earned Judicial Comm ssioner on
the point suffers froma sinilar defect. After exam ning the
oral evidence in relation to it he observed:

"The evidence of these w tnesses clearly indicated
that the average total nunber of |abourers working in
the Canal per day were 100 to 160. Taking an average of
123 | abourers per day, out of. which, on the basis of
the statements furnished by A 2, less than 12000 woul d
be males at the rate of Rs. 4.50 and a little nore than
13000 females at the rate of Rs. 3.50, we have roughly
a total sumof Rs. 80,000/- spent on |abour. Thi's nore
or less tallies with the anount nentioned in -the
vouchers. Shri S. V. Naik has on  behalf of A2
suggested in cross-exam nati on of these w tnesses that
the average number of workers working in the canal per
day was 350 to 400. Even if we accept this figure the
total anpbunt payable on account of the |abourers
enpl oyed woul d be Rs. 3,00, 000.00, but the accused have
collected a sumof Rs. 4,73,537.50."

He differed with the | earned Special Judge on the point
of the value of the work actually done and in that behalf he
has reasoned thus in another part of the judgment:

"No account books or receipts were produced by A 1
or A2 to the Governnent in support of the contingent
bills and of the <claims for the anbunts which they
received. No account books were produced or shown by
any one of them It is not the case of A 2 that he did
not receive receipts for the paynents made to the
| abourers, nor is it his case that he did not have any
account books regarding the work. In fact, it would be
unbel i evable that a businessman or a |abour-supply
contractor should not keep account books or shoul d not
receive receipts for payments nade. It is not the case
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of A2 or A1l that they had |ost the account books or
the receipts. Wen a search was effected of the
resi dence of A 2, receipt books Exh. P. 79 and P. 82
and sorme books relating to the work were seized. Wen a
guestion was put to A 2 wunder S. 313 of the Code of
Crimnal Procedure, 1973, regarding this evidence,
616

his answer was that neither the recei pt books nor the
books were account books. The receipts in the books are
in serial nunbers from 101 to 700. In the first search
taken receipts bearing serial Nos. 151 to 200 for the
period from 14-4-66 to 25-1-68 were mssing. These
receipts were all in one book, nanely, Exh. P.82. Ex.
P. 82 was seized on a subsequent search. Another book
Ex. P.82 was al so found in subsequent search. This book
bears no seri-al nunbers. Al  these three books
constitute Ex.P.79, 80 and P.82 containing receipts
relating to the work. The total ampunt nentioned in the
receipts relating to the work was Rs. 76,248.43. A 2
has ‘not stated that he had vouchers for any other nopney
pai d by him nor has he produced any such vouchers. P. W
No. 7 to 10 and 14 to 21, twelve in all, who did the
wor k of excavation in  the canal have stated that they
passed receipts for all noneys received by them When
suggestions were made to sone of them that sone
paynments were nade to them without  receipts, they
denied the fact. The other books-seized, nanely, Ex. P
81 collectively, were, according to A 2, cash books.

However, serial No. 23/11 ~item No. 35, which was part
of Ex. P. 81 is definitely an account book and not a
cash book. In any event, A 2 does not rely on any of

these books nor has he said anything to show that any
paynments were recorded therein,~ which are other than
the paynments shown in Ex. P.79, 80 and 82. A 2 did not
exam ne any workers who worked in the canal and who,
according to him had received any paynents which were
not receipted for. It is evidence fromEx.P.79 to P.82
that some nopneys spent in the work were receipted and
accounted for. Consi dering  all these facts, the
guestion that A 2 might have paid any anpbunts without
receiving receipts can be ruled out. Ex. P.79 to P.82
together with the other evidence on record support the
version of the prosecution that the total anmpunt of
wor k done by the accused did not exceed Rs. 76,248.43."
W nay at once state that there is no evidence on the
record to indicate that the books seized fromthe prenises
of A.2 contained entries about all the paynents made by him
to the |abour enployed for the execution of  the work and
that is a fact the correctness of which we see no reason to
presune. The danger of assunptions of the type nade by the
two courts belowis highlighted by the disparity- in the
figures which they reached in relation to the anmpunt of the
val ue above nentioned. Each had his own way of | ooking at
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it; but then the grievous error into which they fell was
that they thought that it was for the accused to show that
the nunber, of |abourers enployed conforned to that shown
for each day in the sunmaries attached to the bills. And
that is an approach not sanctioned by | aw
14. In comng to the finding under consideration the
| earned Judicial Conm ssioner also took into consideration
the deposition of Lasli Rupert Donaud (PW®6) who surveyed
the canal in Septenber, 1965 and again in My, 1969, i.e.
both before and after the work had been executed and in that
connection prepared two docunents, viz., exhibits P-55 and
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P-66, detailing his observations on the two occasions
respectively. According to the witness the volune of solids
to be dredged "to a depth of 10 feet bel ow datum equal s 5858
cubic metres". This figure is roughly one-fifth of 28,324.70
cubic metres which is the volume of total material alleged
by the appellants to have been actually renoved during the
execution of the work and paid for. The argunment advanced on
behal f of the State that the disparity in the two figures
itself shows that the claimof the appellants is false,
al though attractive on the face of it is not acceptable to
us on a deeper consideration. According to PW6, the
soundi ngs taken on the two occasions were al nmost identica
fromwhich it was sought to be deduced that practically no
work at all was done, which is not the case of either party.
This shows that either the contents of the two docunments
represented observations which did not conformto facts or
which, in any case, could not-be taken as a safe guide for
cal cul ating the —“actual nunber of |abourers enployed during
t he execution of the work which was carried out between the
two surveys. Besides, our attention has not been drawn by
| earned counsel” for the State to any evidence fromwhich it
may be inferred that the portions of the canal where
soundi ngs were takenby PWG6 represented the entire length
of the canal in relation to its breadth and depth. Again
the silting process which is a continuous one, cannot be
lost sight of. In between the point of tinme when the first
survey was undertaken by PW®6 in 1965 and- the end of the
period during which the work was executed, @ lot of silt
must have settled at  the bed of the canal and dredged out
whi ch woul d surely nmean a considerable increase in the work
actual ly done over the figure of 5858 cubic nmetres resulting
fromhis estimate. Also siltation nay have occurred and, for
aught one knows, to a considerable extent, between the
conpletion of the work and the point of tine when PW6 took
the soundings in 1969. Allowance has also to be nmade for the
state of the tide when the surveys were undertaken. As
poi nted out by the w tness hinself, the
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soundi ngs of 1969 were not taken at the |lowest tide. As it
is, the wtness had to nake the followi ng adm ssion when he
was asked if he could say on the basis of his two surveys
whet her any dredgi ng was done in between:

"If some dredging is done during the year 66 and

67 in the Canal and the soundings are taken in 1969 if

it is alnpbst identical to the soundings of 1965 | woul d

not be able to say whether dredging was done in the

Canal or not...."

We consider it very wunsafe, in this state of. the
evidence to agree with the learned Judicial Conm ssioner
that the disparity between the estinate arrived at by PW6
and the volume of naterial clained to have been  dredged
proved "that the docunents on whi ch noneys were coll ected by
the accused are false". It appears to us that in coming to
this conclusion, he was al so influenced by the factors which
rai sed a strong suspicion agai nst the appellants.

15. Learned counsel for the State to buttress the
evi dence which we have just above discussed with the
findings recorded by the |earned Special Judge and detail ed
as items (a) to (e) in paragraph 5 and itenms (i) and (iii)
in paragraph 6 of this judgnment. Those findi ngs were arned
by the I|earned Judicial Conm ssioner and we are clearly of
the opinion, for reasons which need not be re-stated here,
that they were correctly arrived at. But those findings
nerely make out that the appellants proceeded to execute the
work in flagrant disregard of the relevant Rules of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 13

G F.R and even of ordinary norns of procedural behaviour of
Governnment officials and contractors in the matter of
execution of works wundertaken by the Governnment. Such
di sregard however has not been shown to us to ampbunt to any
of the offences of which the appellants have been convi ct ed.
The said findings no doubt make the suspicion to which we
have above adverted still stronger but that is where the
matter rests and it cannot be said that any of the
i ngredi ents of the charge have been nade out.

Apart from the findings and evidence referred to
earlier in this paragraph, no material has been brought to
our notice on behalf of the State such as would indicate
that the bills or the summaries in question were false in
any material particular.

16. Although it does appear that quite a few of the
docunents admttedly prepared by or at the instance of the
appel l ants in connection with the execution of the work came
into existence not while the work was in progress but only
| ater when a demand for them was mnade by the Accounts
Departnent, the charge cannot be sustained in relation to
any of its heads, there being no proof of the falsity of any
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of the entries made in those docunments. 1In the result,
therefore, we accept both the appeals, set aside the
conviction recorded against and the sentences inposed upon
each of the appellants and acquit themof the charge inits
entirety.

N. V. K. Appeal s al | owed.
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