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This appeal by |eave of this Court is preferred against
j udgrment and order dated 8th of February 2000 rmade by the
Gauhati Hi gh Court in"Wit Appeal No. 519 of 1997 confirm ng
an order of the |learned Single Judge of the sane court in G vi
Rul e No. 1485 of 1992 dated 19th July 1997. The original wit
petition was filed by the first respondent herein against an
award made by the Labour Court dated 21st of ‘August 1991
whi ch award uphel d 't he deci sion of the appel | ant - managenent
to dismss the concerned worknen-on the ground of proved
m sconduct .

Facts necessary for the disposal of this appeal are as
fol |l ows:

Concerned workmen who are represented by the first
respondent herein were in the enpl oynent of the appellant-
management whi ch was managi ng a Tea Estate. It is the case
of the managenent that in pursuanceto a denmand for bonus of
20% made by the worknen whi ch was not acceded to by the
managenent, certain workers canme in a nob on the night of
12t h-13th of Cctober 1980 to the bungal ow of Manager of the
Tea Estate, arned with | ethal weapons such as lathis, bows and
arrows and axes and they gheraoed the Minager and others and
by threat demanded bonus at the rate of 20% as agai nst 8. 33%
of fered by the managenent. The gherao according to the
managenent continued till 3.00 AMon 13.10.1980. It is also
all eged that on being inforned, the police, Bilasipara arrived at
the Estate but the nob consisting the worknen becane viol ent
and damaged the bungal ow and other property of the Estate. It
is also alleged that during the wongful confinement of the
Manager, he was conpelled to sign a docunent, agreeing to
pay 20% bonus. It is based on the above allegations, a
donestic enquiry was instituted agai nst the concerned workmen
and after the enquiry, on the report of the Enquiry O ficer, the
wor kmen concerned were dism ssed fromservice. Pursuant to
the said decision, an application under Section 33 (2)(b) of the
Industrial Disputes Act (for short, ‘the Act’) seeking approva
of the Labour Court of the action of the nanagenent in
di sm ssing the concerned worknmen was filed. The Labour
Court at Gauhati approved the action of the managenment in
di smi ssing the concerned workmen on 30th July 1983.

Nearly 7 years after the order of dismissal i.e. on

4.3.1987 a reference under Section 10 of the Act was made by
the concerned Governnent referring a dispute to adjudication to
the Industrial Tribunal, Assam (Labour Court). The said

di spute pertained to the justification of the order of the
management in dismssing the concerned worknmen as also to
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the question of entitlenent of the worknen for re-instatenent
with full back wages in the event of the Labour Court com ng
to the conclusion that the dismssal was not justified.

On receipt of the Govt. notification the Labour Court
i ssued notices to the parties calling upon themto file witten
statenment and docunents on which they intended to rely.
Accordingly, the parties filed their witten statenent and
docunent s.

The case of the managenent before the Labour Court
al so, as stated above, is that on the night of 12th and 13th
Cct ober 1980 the workmen concerned al ong with others came
to the Estate, armed with deadly weapons and confined the
Manager and others from8.30 PM to 3.00 AM next norning
and it is only after the nanager gave it in witing under threat
as assurance that 20% bonus woul d be paid, the gherao was
lifted. Managenent —also stated that these workman caused
damage to the property of the estate.

Workmen in their witten statement contended that on the
ni ght of 12.10.1980 the Manager of the Estate by nane Shr
D. K. Ghosh —~and one Shri Ratan Babu net sonme of the workers
i ncl udi ng-one Benja Lohar being arned with guns. It is stated
that the Manager on seeing the workmen got furious and hit
Benja with the butt of his gun on the left side of his head and
Rat an Babu hit the other workmen by nane Suko on her right
hand, Benja fell 'unconscious and on hearing the scream of
Suko ot her worknen came to the aid of the injured worknen
and they took themto the garden seeking first aid to the said
injured persons. It is further contended that police personne
guardi ng the Manager’s bungal ow -allowed the worknmen to
enter because of the injuries suffered by Benja and all the
wor knmen only wanted treatnent of the said Benja and the other
injured co-worker. They contended that they were not arnmed
with any | ethal weapons nor did they create any untoward
incident. It is due to ulterior notive with a viewto get rid of
t he wor knmen who were not to the |'iking of the manager, the
managenent had initiated the donestic enquiry. They also
contended that no opportunity was given to the workmen to
produce evidence or to defend thenselves in the donestic
enquiry. They denied that they ever damaged the property of
the Estate or illegally confined the Manager and others inside
the Manager’s bungal ow. They contend that the enquiries by
the donestic tribunal was vindictive, capricious.

The Labour Court while considering the prelimnary
i ssue "whether the donestic enquiry was fair and proper" held
that the sane was not fair and proper, therefore parties were
gi ven opportunities to produce evidence on merits.. Labour
Court also noted the fact that the charge framed agai nst the
wor kmen in the enquiry was that:-
"on 12th and 13.10.1980 you entered
i nsi de the Manager’s bungal ow from 8. 30
PMto 3.00 AMwi th | ethal weapons in
hand along with others in the riotous
manner and damaged conpany’s

property and illegally confined the
Manager and ot hers inside the Manager’s
bungal ow"

It is relevant to mention at this stage that in regard to the
i nci dent which was the subject-matter of the domestic enquiry,
the police had initiated crimnal proceedings and in the said
proceedi ngs the accused persons were acquitted for |ack of
evi dence.
The Labour Court after considering the materia
produced by the parties came to the conclusion that the
al  egati ons of wrongful confinement and extortion of
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docunents stood proved and the defence of the worknen that
the Manager had assaulted the workers Benja and Suko
consequent to which a group of workmen entered the Estate to
provide treatnent to themwas not accepted. The Labour Court
al so noticed the fact that out of the 29 disni ssed workmnen,
some had settled the dispute with the managenent and have
accepted the conpensation offered by the nmanagenment and
had I eft the services of the managenent while others who did
not accept the settlenent were al one proceeded agai nst. The
Court also took note of the fact that the criminal case filed as
agai nst sonme of the workmen in the crimnal court, ended in
acquittal but held that the order of the crimnal court had no
bearing on the case before it, hence based on the materia
produced it upheld the dism ssal of the worknen and rejected
the prayer of the workmen for reinstatement with full back
wages.

Bei ng aggrieved by the said award of the Labour court,
the worknen-Union, the first respondent herein preferred a
wit petition before a |earned Single Judge of the Gauhati High
Court who after hearing the parties came to the conclusion that
the finding of the Labour Court ~that there was extortion of
docunents by the workmen concerned was contrary to the

chargesheet which did not contain such an allegation. It cane
to the conclusion that allegation of extortion was an
afterthought. It also accepted the defence of the worknen that
they entered the Estate only to obtain treatnent of the injured
wor kmen who was assaulted by the Mnager of ‘the Estate. It

al so held that the Labour Court did not applyits mnd to the
vital facts and circunstances of the case as alleged by the

| ear ned counsel for the worknmen who appeared in the said wit
petition. On that basis the learned Single Judge cane to the
conclusion that the Labour court did not appreciate the materia
on record properly and passed the order justifying the

di smissal which is disproportionate to the offence alleged. It
al so held that the workmen who were tried before the crinina
court were honorably acquitted by the crimnal court and the
departnental enquiry held by the managenent was faulty. On

the said basis it set aside the award and directed the
managenment to (i) reinstate the surviving workmen who have

not attained the age of superannuation with conpensation of

Rs. 15,000/ - to each of themin |ieu of back wages; (ii) to pay
conpensation of Rs.30,000/- to each of the workers who have
super annuat ed during the pendency of the proceedi ngs upto

that Court and (iii) to fix lunp sum conpensation in
consultation with the petitioner -Union which shall be paidto
the actual heir (wife) of the workmen who expired without

getting any benefit. It directed the nmanagenment to pay the said
conpensation within six weeks fromthe receipt of its
j udgrent .

An appeal filed against the said judgnent and order of
the | earned Single Judge before the Division Bench-of the sane
Court came to be dism ssed. The Appeal Bench held that the
Labour Court could not have gone beyond the charge originally
franmed by the managenent in the donestic enquiry. Therefore,
its finding in regard to the charge of extortion was
unsustainable in law It also came to the conclusion that there
was a duty on the part of the Labour Court to have taken into
consi deration the findings and the facts recorded in the crimina
court which not having been done, the award coul d not be
sustained. It upheld the |earned Single Judge s conclusion that
the puni shnent of the disnmissal of the worknmen was
di sproportionate to the offence actually all eged agai nst the
workmen. It is on that basis the appeal came to be dism ssed.

As stated above, it is against the said judgment of the
Hi gh Court the appell ant managenent is before us in this
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appeal

Shri K. R Choudhary, |earned senior counsel addressing
argunents on behal f of the appellant contended that the Labour
Court having permtted the parties to adduce evidence in
justification or otherwi se of the finding of the domestic tribuna
and having recorded evidence in this regard justly canme to the
concl usi on that the nanagenent has established its case of
m sconduct against the worknen. He also contended that the
finding in regard to the extortion of the documents was not
actually a new charge but was in fact a part of the charge which
referred to the wongful confinement of the Manager and there
being sufficient nmaterial before the Labour Court, both in
regard to the I ong and wongful confinenent of the Manager
and other officials of the Estate as also in regard to the forcefu
extortion of a docunment agreeing to pay 20% bonus, the Labour
Court was justified in comng to the conclusion that the
wor kmen were al so guilty of the said charge of extortion. He
al so contended, assunming for the argunment sake that the Labour
Court 'could not have gone into the question of extortion of the
docunent, the original charge as franmed by the donestic
enquiry having clearly stated about the w ongful confinenent
of the Manager and ot hers and the damage caused to the
property of the Estate by a riotous nob of workmen, carrying
deadl y weapons, itself was sufficient to justify the punishnent
of dismissal. He submitted that the finding and evi dence
recorded by the crimmnal court not binding on the |abour court,
there was no obligation on the part of the I|abour court to have
consi dered the evidence led in the said trial. At any rate, he
submtted that the Labour Court had taken cogni zance of the
fact that there was a crimnal case which cane to be ended in an

acquittal. He pointed out that the observations of the |earned
Singl e Judge that the acquittal of the wor kmen by the crimna
court was "honorable acquittal", is wholly erroneous. He al so

submitted that on facts and circunstances of the case it is
establ i shed that the worknen have indulged in a serious

unl awf ul act which justified the punishnent of dismissal. In
support of his argunents, |earned counsel has relied on a
judgrment of this Court in State of Rajasthan versus B. K
Meena and others [1996 (6) S.C C. 417].

Shri D. K. Aggarwal, |earned senior counsel appearing for
the respondent-Union contended that the finding of the Labour
Court having gone beyond the charge franed by the
nmanagenent agai nst the worknmen in regard to the al legations of
extortion, the sane was justly reversed by the Hgh Court. He
pl aced reliance in support of this contention on the judgnent of
this Court in the case of The Wrknmen of Ms. Firestone
Tyre & Rubber Co. of India (Pvt.) Ltd. etc. etc. versus
The Managenent & Ors. 1973 (1) LLJ 278. He next
contended that the Labour Court ought not to have brushed
aside the finding of the crimnal court and it was duty bound to
have consi dered the sanme while appreciating the evidence
adduced in the proceedings before it. 1In support of this
contention, the | earned counsel relied upon a judgment of this
Court in the case of Capt. M Paul Anthony versus Bharat
Gold Mnes Ltd. and another AIR 1999 SC 1416. He then
contended that assunming for argunent sake that the worknen
did indulge in sonme sort of gherao, since there is no evidence as
to specific overt act assigned to the dismssed workmen, the
puni shment of dism ssal was totally disproportionate to the
m sconduct al | eged. He relied on a judgnent of this court in
the case of Ms. Burn & Co. Linited versus Their workmen
and others AIR 1959 SC 529.

Bearing in mnd the arguments addressed before us and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 9

findings of the H gh Court, we will now consider the various
argunents addressed before us in this appeal. |In that process

we will first take up the contention of the respondent that the
finding of the Labour Court is vitiated by the fact that it took
into consideration a msconduct which was not part of the

charge neno issued to the worknen, and the Labour Court

went beyond the charges framed therefore the conclusion of the
Labour court as to justification of the punishment is vitiated
by irrel evant consideration, and the H gh Court was justified in
interfering with the said finding.

It is true in the charge menp i ssued to the concerned
wor kmen extortion was not shown as one of the acts of
m sconduct. The original charge nmeno contained the follow ng
char ge:
" (1) On 12.10.80/13:10.80 you
entered inside the Manager’s
bungal ow from 8.30 PMto 3.00 AM
with | ethal weaponsin hand along with
others in ariotous manner and
danaged conpany’s property and
illegally confined Manager and ot hers
i nsi de the Manager’s bungalow. You
al so used abusi ve | anguage.

(2) This if proved is an offence
under standing orders 10(a)(7),
10(a)(8) and 10(a) 11 in force on
this Estate"

The Labour Court in its-award on a prelimmnary point

hel d that the enquiry conducted by the managerment was not a
proper enquiry hence based on the requests made in the
statenment filed before it, pernitted the nmanagenent to adduce
evi dence in support of its charge in the proceedings before it
and al so permtted the workmen to adduce evi dence in defence.
In the course of the evidence adduced by the parties a specific
al l egation that the worknmen demanded a promise in witing
fromthe Manager of the Estate to give 20% bonus was in fact
made and that on police officer having-inforned that it wll not
be possible to control the situation unless such a promni se was
given by the Manager in witing a docunent to the effect was
gi ven by the Manager under threat and that only after receipt of
the said docunent workers dispersed, at about 3.00 AM on 13th
Cct ober 1980, was mamde. The Labour Court havi ng considered
the evidence led by the Managenment in this regard as al so the
counter evidence |led by the workmen came to the concl usion
that such an extortion of letter under threat was actually
obt ai ned.

Learned counsel appearing for the respondent-worknen,

relied upon the judgnent of this Court in Laxm Devi. Sugar
MI1lls Ltd. versus Nand Kishore Singh [1956 Vol . Il LLJ 439]
wherein it was hel d:

"But in view of the fact that the concerned

wor kman was chargesheeted only for

instigating his fell owworknmen to denand

for renoval of the general manager and not

for any other act of insubordination, the

management coul d not be permitted to

di sm ss hi M 005.. The prayer of the

managenent for perm ssion to dism ss such

wor knmen coul d not be allowed to be

justified on any grounds or charges other

than those nentioned in the chargesheet.

The concerned wor kman not havi ng been
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charged with the act of insubordination
whi ch could have really justified the
managenent in dismssing him the

enpl oyer could not take advantage of the
same even though those acts could be

br ought hone to himin proper

proceedi ngs. "

Based on the above decision of this Court in the said

case, an argunent is addressed on behal f of the respondent-
wor kimen that the Labour Court could not have justified the
di sm ssal of the worknen on the basis of an allegation of
extortion which was not a part of the charges franed.

It is to be noted herein that in the instant case in the
statenments filed by the managenent before the Labour Court,
act of extortion was mentioned as one of the facts leading to
m sconduct which was supported by the evidence |ed by the
managemnment, before the Labour Court. Though no specific
charge/issue was franed in this regard agai nst the concerned
wor knmen  but-the worknen in their statement had denied the
sanme. Therefore, the parties were well aware that the extortion
of a letter pronising 20% bonus fromthe Manager was one of
the facts in the chain of events involved in the incident of 12th
and 13th of October 1980.. The Labour Court found, anong
other facts, this fact of extortion as also having been proved.
The question then is: can a finding of justification of a
puni shnment awar ded by the nanagenent based on an additiona
fact though proved by evidence but not nmentioned in the charge
can be maintained. It is well-settled that Rul es of Procedure
found in the Code of Crim nal Procedure are not strictly
applicable to the proceedi ngs before the Labour Court but the
Labour Court can always rely on legal principles found in the
provi sions of the Code to nodulate its procedure. Section 215
of the Code of Criminal Procedure reads thus :
"215. Effect of errors.\027No error in stating
either the offence or the particulars required
to be stated in the charge, and no om ssion
to state the offence or those particulars, shal
be regarded at any stage of the case as
material, unless the accused was in fact
m sl ed by such error or om ssion, and it has
occasioned a failure of justice."

Fromthe above, it is seen that even in a crimnal trial if
there are onissions to state a particular offence in the charge,
that by itself does not occasion a failure of justice unless the
accused satisfies the court that by such om ssion he was in fact
m sl ed and the same has occasioned a failure of justice. In the
i nstant case, as noted above, in the statements filed by the
Managenent before the Labour Court, this act of extortion is
specifically alleged and in the reply statenent of the workmen,
the sane is specifically denied and parties have | ed evidence in
regard to their respective cases on the question of extortion
therefore, it cannot be said that the worknen were msled by the
om ssion to nention the charge of extortion. Having joined

i ssue on this question of fact, they cannot al so plead that they
have been in any manner prejudiced by the said omni ssion or

m sl ed by such om ssion nor can they contend that the said

om ssi on has occasioned a failure of justice.

Be that as it may, since this Court in the case of Laxmi

Devi Sugar MIls Ltd. (supra), has stated that the Managenent
cannot be permitted to justify the punishnent on grounds of
charges other than those nentioned in the chargesheet, we
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woul d | eave this issue at that.

But what is stated by us herei nabove would not in any

manner, vitiate the ultimate justification of the dismissal order
as held by the Labour Court. It is to be noticed that the charge
meno i ssued to the worknen has in specific terms stated that

t he wor kmen concerned on 12th \026 13th Cctober, 1980 entered
the Manager’s bungal ow, arned with deadl y weapons, caused

danage to the property of the estate and illegally confined the
Manager and ot hers between 8.30 p.m on 12th Cctober till 3

a.m on 13th October, 1980. This allegation as found in the
charge neno has al so been found to be proved by the Labour
Court. Therefore, the question for our consideration is: whether
this finding as alleged in the chargesheet by itself is sufficient
to justify the order of disnmissal w thout the support of the

all egation of extortion. On this aspect of the case the decision
of this Court in Laxmi Devi Sugar MIls Ltd. (supra) will not
assi st the respondents’ case. In that case, the only charge

agai nst the workman was that he instigated the other worknen

to demand the renoval of the General Manager which charge

was not proved in the enquiry, then the managenent tried to
justify the renoval by adducing evidence on other allegations in
regard to which there-was no charge, in those factual situation
this Court held such justification based uncharged all egation
was i nperm ssi bl e.

In the case in hand, the facts are different, the charge

contai ned the allegation of riotous behaviour, causing damage

to the property and wongful confinenment, these charges were
held to be proved the additional fact of extortion though
factually proved was outside the charge, hence, we will have to
consi der whether charges proved, other than that of extortion
is sufficient to confirmthe approval of dismssal of the

wor kmen. Fromthe facts noticed hereinabove, it is seen that on
the night between 12th and 13th of Cctober, 1980, the concerned
wor kmen entered the Estate armed with deadly weapon caused
damage to the property of the Estate and wongfully confined
the Manager and others between 8.30 PMon 12th to 3.00 AM

on 13th of next day. These facts which are nentioned in the
Charge-Meno and held proved establishes m sconducts

al | eged against the concerned worknen-in the Charge-Meno,

in this back ground even proceeding on the basis that the

all egation of extortion has not been | egally established and
ought not to be considered as a m sconduct, in our opinion, the
ot her m sconducts of causing damage to the property Gherao

and wongfully confining the Manager and others for a |ong
period are by thenselves sufficient to come to the concl usion
that the concerned workmen have indulged in msconduct

puni shabl e under the standing orders applicable to them The
al l egation of extortion though being a part of the continuing
act of misconducts is severable fromthe other allegations, on
the basis of the finding of the Labour Court the allegations

al | eged the concerned worknen can be accepted without

reference to its finding on the allegation of extortion.

The next contention addressed on behal f of the
respondents is that the Labour Court ought not to have brushed
aside the finding of the crimnal court which according to the
| earned Single Judge 'honorably’ acquitted the workmen-
accused of the offence before it. W have been taken through
the said judgnent of the crimnal court and we nust record that
there was such 'honorable’ acquittal by the crimnal court. The
acquittal by the crimnal court was based on the fact that the
prosecution did not produce sufficient naterial to establish its
charge which is clear fromthe foll owi ng observations found in
the judgnent of the crimnal court:
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"Absolutely in the evidence on record of the
prosecution witnesses | have found not hing
agai nst the accused persons. The

prosecution totally fails to prove the charges
under Sections 147, 353, 329 |IPC

Learned counsel for the respondents in regard to the
above contention relied on a judgnent of this Court in the case
of Capt. M Paul Anthony (supra). In our opinion, even that
case woul d not support the respondents herein because in the
said case the evidence led in the crimnal case, as well as in the
donestic enquiry was one and the sanme and the crinminal case
havi ng acquitted the workmen on the very sane evidence, this
Court came to the conclusion that the finding to the contrary
on the very sanme evidence by the donestic enquiry would be
unjust, unfair and rather oppressive. It is to be noted in that
case the finding by the tribunal was arrived in an ex parte
departnental proceeding. In the case in hand, we have noticed
bef ore the Labour Court the evidence | ed by the managenent
was di fferent fromthat |ed by the prosecution in the crimna
case and the materials beforethe crinminal court and the Labour
Court were entirely different. Therefore, it was open to the
Labour Court to have cone to an independent conclusion de
hors the finding of the crimnal court. But at this stage it
shoul d be noted that /it is not as if the Labour Court in the
i nstant case was totally oblivious of the proceedi ngs before the
crimnal court. The Labour Court has in fact perused the order
of the Judicial Mugistrate and the exhibits produced therein
and canme to an independent conclusion that the order of the
crimnal case has no bearing on the proceedi ngs before it
whi ch finding of the Labour Court, in our opinion, \is justified.
It may be sonme use to us to refer at this stage to a judgnent of
this Court in the case of State of ‘Rajasthan (supra) wherein it
is held thus :

"There is yet another reason. The approach
and the objective in the crimnal proceedings
and the disciplinary proceedings is

al together distinct and different. ‘In-the
di sci plinary proceedings, the question.s
whet her the respondent is guilty of such
conduct as would nerit his renmoval from
service or a |lesser punishment, as the case
may be, whereas in the crimnal proceedings
the question is whether the offences

regi stered agai nst hi munder the Prevention
of Corruption Act (and the Indian Pena
Code, if any) are established and, if
establ i shed, what sentence shoul d be

i mposed upon him The standard of proof,
the node of enquiry and the rul es governing
the enquiry and trial in both the cases are
entirely distinct and different\005\005."

From the above, it is seen that the approach and the
obj ectives of the criminal proceedings and the disciplinary
proceedi ngs are altogether distinct and different. The
observations therein indicate that the Labour Court is not bound
by the findings of the crimnal court.

Even the reliance placed in the case of Ms. Burn & Co.
(supra), in our opinion, does not assist the worknmen in this
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appeal . That was a case where this Court cane to the concl usion
that there was no dependabl e evi dence agai nst the individua

wor kman who has incited the workers to participate in the strike.
In such circunstances, the Court canme to the conclusion that in
the absence of any evidence individually inplicating the

wor kmen concerned an omni bus al |l egati on agai nst all workmen
cannot be used to punish only sonme workmen. Such is not the
situation in the facts of this case wherein we have noticed that
the tribunal has conme to the conclusion that the concerned

wor kmen had participated in the gherao armed with deadly
weapons and caused damage to the property of the Estate and
wongfully confined the Manager and others for nearly 8 hrs.
Therefore, it found all those workmen who took part in the said
incident guilty of the m sconduct.

This | eaves us to consider whether the punishnent of

di sm ssal awarded to the concerned worknen de hors the

al l egation of extortion is disproportionate to the m sconduct
proved agai nst them Fromthe evidence proved, we find the
concerned worknmen entered the estate arnmed with deadly

weapons with a view to gherao the Manager and others in that
process they caused damage to the property of the estate and
wongfully confined the Manager and others from8.30 p.m on
12th of October to 3 a.m on the next day. These charges, in our
opi nion, are grave enough to attract the punishment of dism ssa
even without the aid of the allegation of extortion. The fact that
the Managenment entered into settlenent with sone of the

wor kmen who were al so found guilty of ‘the charge would not, in
any nmanner, reduce the gravity of the m sconduct in regard to
the wor kmen concerned in this appeal because these worknen

did not agree with the settl ement which others are agreed instead
chose to question the punishnent.

For the reasons stated above, this appeal succeeds. The
orders of the High Court are set aside that of the |ower court is
restored. The appeal is allowed.




