http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 14

PETI TI ONER
DR. RAJENDRA PRAKASH SHARVA

Vs.

RESPONDENT:
GYAN CHANDRA & ORS

DATE OF JUDGVENT27/03/1980

BENCH
SARKARI A, RANJI T SI NGH
BENCH
SARKARI A, RANJIT SI NGH
PATHAK, R S.
Cl TATI ON
1980 AR 1206 1980 SCR (3) 207

1980 SCC  (4) 364
Cl TATOR | NFO :
D 1983 SC 259 (21)

ACT:

Adm ni stration of © Evacuee Property Act 1950 (31 of
1950). Sections 2(d), 7, 7A 8, 28 and 46 & Di spl aced Persons
(Conpensation and | Rehabilitation) Act 1954 (44 of 1954)
Sections 2(c), 22, 23, 24 and 27 Property ‘acquired under
section 12 and auctioned under section 20 of 1954 Act-
Property nor decl ared by Custodian as evacuee property under
section 7 of 1950 Act-Jurisdiction of Cvil Court to
determ ne question whet her property declared evacuee
property-Section 46 of 1950 Act whether a bar-Section 27 of
1954 Act - Whet her appli cabl e.

HEADNOTE:

The appellant field a suit in the civil court alleging
that the house in dispute was owned by one Abdul Rashid and
that he had let out the house to his father who was paying
rent to him that Abdul Rashid had m grated to Paki stan and
the house was declared evacuee property. Later, the house
was put to auction on January 29, 1969 under section 20 of
the Displaced Persons (Conpensation and Rehabilitation) Act,
1954, was purchased by himand that the sale certificate was
also issued. He further pleaded that the respondents-
defendants had also filed suit No. 67 of 1970 for ejected
and arrears of rent against his father, that the suit was
decreed on May 10, 1971, and that in pursuance ~of that
decree they tried to dispossess him and as he - -was not
i mpl eaded in the ejected suit, he was not bound by that
decree. The appellant claimed a declaration of his title to
the property and prayed for perpetual injunction restraining
t he defendants-respondents fromdispossessing 13: him _in
execution of the ejected decree.

The respondents resisted the suit, denied that the
property in dispute was ever declared evacuee property or
that it was ever acquired under the provisions of the Act of
1954, and asserted that the appropriate authorities never
passed any order under section 7 of the Adm nistration of
Evacuee Property Act, 1950 declaring the property to be
evacuee property. The 1st defendant further pleaded that
Abdul Rashid had only 1/6th share in the house in question
whi ch was purchased by his father and therefore the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 14

respondents are exclusive owers of the House. The said
Abdul Rashid had migrated to Pakistan in the year 1967 | ong
after he had transferred his interest and share in the house
in question and that the father of the appellant had in
collusion with the Custodi an Departnent prepared fictitious
proceedings relating to the sale of the house in question
that the Custodi an Departnent had no jurisdiction to declare
the property was evacuee property, much | ess could they sel
it under the Act of 1954, and that the auction if any held,
was nullity having been brought about by m srepresentation
and fraud.

The trial court held that Abdul Rashid was not the
owner of the house in question, that the entire proceedi ngs
taken by the Custodian Departrment were illegal and wi thout
jurisdiction and the plaintiff did not acquire any title by
virtue of the sale held by the Authorities under the
Di spl aced Persons (Conpensation and Rehabilitation) Act of
1954, and accordingly dismssed the suit.

208

On appeal, the Additional District Judge, affirned the
findings of the trial court and held that the jurisdiction
of the Civil Court was not ~burred by section 46 of the
Admi ni stration of Evacuee Property Act, 1950 and that it
could go into the ~‘question whether or not the matter had
been adj udi cated upon-by the authorities under that Act. It
found that no inquiry, as contenplated under section 7 of
the 1950 Act was held and no Notification was issued by the
Aut horities under 'that Act, declaring the suit property to
be evacuee property. It further held that Abdul Rashid had
no title or interest, -whatever, in the house in question
after July 31, 1953, when, in accordance with the decree of
the Gvil Court in partition Suit No. 289 ~of 1953, Phoo
Chand had deposited the value of 1/6th share of Abdul Rashid
in this property.

The Hi gh Court dism ssed the Second Appeal preferred by
the appellant affirmng the concurrent findings of the court
below It also held that Abdul (Rashid was in India nuch
after the repeal of UP ordinance No. 1 of 71949 and
consequently there was no question of the property vesting
automatically in the Custodian under the af oresai d
or di nance.

In the appeal to this court it was contended on behal f
of the appellants: (1) in view of the decision in Custodian
of Evacuee Property, Punjab & Ors v. Jatran [1967] 3 SCR 736
and section 46 of the 1950 Act, the Civil Court had no
jurisdiction to adjudicate upon the question whether the
suit property or any right or interest therein is or is not
evacuee property, (2) the sale of the suit property had been
effected in favour of the appellant under section 20 of the
1954, Act, after it had been acquired by the Centra
Governnent under section 12 of that Act, free “from al
encunbrance and forned part of the conpensation pool, (3)
the order of its acquisition passed under section 12, and
its sale wunder section 20 of the 1954 Act had becone fina
and conclusive, the respondents could not be allowed to go
behi nd those orders and question their finality on the
ground that the property has never been evacuee property
vesting in the Custodian, because section 27 of the 1954 Act
bars the jurisdiction of the Cvil Court to go into this
guestion

Di sm ssing the appeal
N

HELD: 1 (i) Section 46 will not bar the jurisdiction of
the Givil Court where the Custodian has never declared the
property as evacuee property after taking proceedi ngs under
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section 7 of the 1950 Act. [219 (]

Custodi an of Evacuee Property, Punjab & ors. v. Jafran
Begum [1967] 3 S.C.R 736 referred to and expl ai ned.

(ii) Form a conjoint reading of section 7 & 8 of the
1950 Act it is clear that the naking of a declaration after
inquiry under section 7 that the property is ’'evacuee
property’ is a sine qua non for giving the Custodian
domi ni on over the property. If no proceeding is taken under
section 7, there CHD be no vesting of the property in the
Custodi an. [216 (]

Fazal bhoy v. O ficial, Trustee of Maharashtra [1979] 2
S .CR 699 at p. 712 referred to.

In the instant case Abdul Rashid was throughout
residing in India and personally nanaging the suit property
And collecting its rent till 1963. He migrated or went away

fromindia for good sone time in 1963 or thereafter.
Therefore, if the Custodian had not taken any proceedi ngs
under section 7

209

of the 1950 Act ~to declare the suit property as evacuee
property before the 7th .day of~ May, 1954, and no such
proceedi ngs were pending on May 7, 1954, the property of
Abdul Rashid could not be declared evacuee property under
the Act, the poor ~-of the Custodian to do so having been
term nated by section 7A. [217 B-(]

(iii) It was for the plaintiff-appellant to show by
produci ng rel evant notifications _or ot her docunentary
evidence that the 'Custodian had taken proceedings and
declared the suit property to be evacuee property in
Accordance with the provisions ~of section 7 or . that such
proceedi ngs had been initiated earlier and were pendi ng on
the 7th day of May, 1954. Despite anpl e opportunity granted
tothe plaintiff he did not produce any  such docunentary
evidence in the courts below. A |~ that he showed was that
Rehabilitation Authorities had purporting to act under the
1954 Act sold the suit property to himand issued the sale
certificate in his favour on April 1st, 1969. [217 D

(iv) Clauses (a), (c) and (d) of section 46 postul ate
that at the tinme when the question whether or not a property
is evacuee property cones for adjudication the power of the
Cust odi an- General or the Custodian under this Act of 1950 to
determ ne the question is subsisting. That is to say, if at
the point of time when the question arises, the power of the
authorities constituted under this Act to adjudicate that
guestion stands term nated or extinguished by the operation
of section 7A of the 1954 Act, none of the clauses (a), (c)
and (d) of section 46 will bar the jurisdiction of the G vi
Court to determ ne that question, which had not been deci ded
by the Custodian during the period he had the power to
determne it. [219 P-Q

(v) Section 28 has no application to the facts of the
i nstant case because no order made by any of the authorities
mentioned in that section is being called in question
Section 46, also, does not conme in the way because  no
proceedi ngs under section 7 of the 1950 Act to declare the
suit house ns evacuee property can be taken by the Custodian
agai nst Abdul Rashid. [219 H220 A]

(vi) No notification under Sub-section (3) of section 7
published in the official Gazette has been placed on the
record Nor was it shown that any proceedings initiated under
section 7 of the Act to declare it evacuee property were
pending on NMAY 7, 1954, and the question of saving those
proceedi ng under the Proviso to section 7A does not arise.
[220 B

In the instant case Qazi Abdul Rashid was throughout
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resident of India till 1963 and was personal ly managi ng the
suit house and collecting rent of it fromthe tenant. After
May 7, 1954, therefore, the Custodian had no jurisdiction
under the 1950 Act to declare the suit house as evacuee
property. The jurisdiction of the Courts belowto go into
this question was thus not barred by anything in sections 28
and 46 of the 1950 Act. [220 (]

2(i) Section 20 of the 1954 Act confers powers on the
managi ng officer to transfer any property out of the
conpensation pool by sale or in any other manner indicated
in clauses (b) to (e) of that Section. The necessary
prerequisite for sale is that the property nmust have been
decl ared under section 7 of the 1950 Act to be evacuee
property by the Custodian or it nust be evacuee property
under the deening provisions of any law which may be
applicable to the case of the evacuee. In other words, only
that property could be acquired
210
under section 12 and formpart of the conpensation poo
whi ch satisfies the definition of "evacuee property" even in
section 2(c) —of the 1954 Act. ~If the property was never
evacuee property, as defined  in section 2(c), it does not
legally form part of ~ the compensation pool and, therefore,
cannot be disposed of under section 20 or the Rules framed
under this statue. [220 C, 221 H 222 B]

(ii) The necessary prerequisite for acquiring property
under section 12 is that it nust be 'evacuee property’ as
defined in section 2(c) of the 1954 Act. In the absence of
this essential prerequisite the Central Governnent is not
conpetent to acquire, that property under this section for
throwing it into the conmpensation pool. This prerequisite or
condition precedent, was lacking in the instant case. No
notification published in the official Gazette either under
sub-section (1) or sub-section (3) of section 12 appears to
have been brought on the record of this case, nor attention
drawn to any such notifications. [221 F-Q

3. Section 27 of the 1954 Act is not’ attracted because
the plaintiff, who filed the original suit and is now

appellant in this appeal, is not questioning the finality of
the order of the sale alleged to have been nade by the
managi ng officer. It is the defendant-respondents who are

resisting the plaintiff’'s claimon the ground that the sale
isa nullity. It could not be made under this Act of 1954
for the reason that it was never declared evacuee property
under section 7 of the Act and thus never formed part of the
conpensation pool. The words "under this Act"™ occurring in
section 27 are significant. They show that  those orders
whi ch are not made by any officer or authority in accordance
with the provisions of this Act, but outside the provisions
of this Act in excess of jurisdiction, can be called in

question in the civil court. The | anguage of section 27 is
not as w de as that of section 46 of the 1950 Act. [222 G
223 A

4. As (Qazi Abdul Rashid remained in India continuously
upto 1963, no question of automatic vesting under the U P
O dinance No. 1 of 1949 could arise. That ordi nance was not
applicable to himat all. [214 H

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 424 of
1979

Appeal by Special Leave fromthe Judgnent and order
dat ed 23-8-1978 of the Allahabad H gh Court in Second Appea




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 14

No. 34/78. D. R Gupta and B.V. Desai for the Appellant. B
R Agarwala for the Respondents. The Judgnment of the Court
was delivered by SARKARI A, J.-This appeal by special |eave
is directed against a judgnent, dated August 23, 1978,
whereby a I|earned Single Judge of the All ahabad H gh Court
di sm ssed the appeal of the appellant herein. It arises out
of these «circunstances. The plaintiff, Dr. Rajendra Prakash
Sharma, is the appellant before us. He filed a suit in the
court of the Gvil Judge, Bul andshahar, alleging that the
house in dispute was owned by one Qazi Abdul Rashid, son of
Qazi Abdul Razak. Qazi Abdul Rashid had let out this house
to Dr. Bhu Deo Sharma, father of the appel -

211

| ant, who was paying rent for the sane to Qazi Abdul Rashid.
He further alleged that the said Abdul Rashid had mi grated
to Pakistan and the house in dispute was decl ared evacuee
property under the then existing law. Later on, it was put
to auction on January 29, 1969 under Section 20 of the
Di spl aced Persons (Conpensation & Rehabilitation) Act, 1954,
and was. ‘purchased by the plaintiff for a consideration of
Rs. 1,000/-, —and the appellant was  declared purchaser of
this property with effect from April, 1, 1969. Sale
Certificate, dated March 19, 1969, was also issued in his
favour .

He further pleaded that the defendants-respondents had
also filed Suit No. 67 of 1970 for ejectnent and arrears of
rent against the appellant’s father, Bhu Deo Sharna. The
suit was decreed on' May 10, 1971, and that in pursuance of
that decree they were trying to dispossess the plaintiff-
appel l ant He further stated that since he was not i npleaded
inthe ejectnent suit, —he was not bound by that decree. On
these facts, the plaintiff-appellant clainmed a declaration
of his title to the property in question and further prayed
for a perpetual injunction restraining the defendants from
di spossessing him in execution of “the Ir said decree
obt ai ned by the defendants in Suit No. 67 of 1970.

The defendants resisted the(suit. They denied that the
property in dispute was ever declared evacuee property or
that it was ever acquired under the provisions of the Act of
1954. They asserted that the appropriate authorities never
passed any order under Section 7 of the Adm nistration of
Evacuee Property Act declaring this property to be evacuee
property. The contesting defendant, Gyan Chandra, further
pl eaded that Qazi Abdul Rashid had only 1/16th share inthe
house in question which was purchased by the  defendants
father (since deceased) and, therefore, the defendants are
exclusive owners of the house. Gyan Chandra further alleged
that Qazi Abdul Rashid had migrated to Pakistan in the year
1967, long after he had transferred his interest and share
in the house in question; that Dr. Bhu Deo Sharnm, father of
the appell ant had in collusion with the Cust odi an
Department, prepared fictitious proceedings relating to the
sal e of the house in question; that the Custodi an Depart nent
had no jurisdiction to declare the property in suit as
evacuee property, much less could they sell it under the Act
of 1954. According to the defendant, the auction if any
hel d, was a nullity havi ng been brought about by
m srepresentation and fraud.

The trial court held that Qazi Abdul Rashid was not the
owner of the house in question; that the entire proceedi ngs
taken by the Custodian Departrment were illegal and without
jurisdiction and the plaintiff did not acquire any title by
virtue of the sale held by the Authorities
212
under the Displaced Persons Conpensati on and Rehabilitation)
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Act (No. 44 of 1954) (for short, called the 1954 Act). In
the result, the trial court dismssed the plaintiff's suit.

On appeal, the Additional District Judge, Bul andshahar
affirmed the findings of the trial court. He held that the
jurisdiction of the civil n court was not barred by section
46 of the Administration of Evacuee Property Act (No. 31 of
1950) (hereinafter <called the 1950 Act) to go into the
guesti on whether or not the matter had been adjudi cated upon
by the Authorities under that Act. It found that no inquiry,
as contenplated under Section 7 of Act 31 of 1950 was held
and no Notification was issued by the Authorities under that
Act, declaring the suit property to be evacuee property. It
hel d that Abdul Rashid ‘had no title or interest, whatever,
inthe house in question after July 31, 1953, when, in
accordance with the decree of the Cvil Court in the
partition Suit No. 289 of 1953, Phool Chand had deposited Rs.
343/ regarding the value of 1/6th share of Abdul Rashid in
this property. —on the deposit of that anount, Phool Chand
and his sons had beconme sole’” owners of the property in
guestion ‘and the plaintiff’'s father becane their tenant of
the suit property. It was in that capacity that a decree for
ej ectment was passed against - him and in favour of the
respondents. In the result, it was held that since the
property had never been declared evacuee property after
following the prescribed procedure under the Act and the
Rules franed thereunder, the rights  of  the defendants
respondents renmi ned unaffected by the’ auction held by the
Cust odi an Department \ and the consequent issue of the sale
certificate in favour of the plaintiff-appellant.

The Hi gh Court affirned the concurrent findings of the
two courts below and dism ssed the Second Appeal preferred
by the plaintiff. It agreed with the l'ower appellate court
that the auction in favour of the plaintiff-appellant was a
nullity and wholly wi thout jurisdiction and did not confer
any rights on him because the suit property had never been
decl ared as evacuee property in accordance with law. It also
hel d that Abdul Rashid was in Indiia nuch after the repeal of
the UP. Odinance 1 of 1949 and consequently there was no
guestion of the property vesting automatically in the
Custodi an under the aforesaid ordinance. The H gh Court,
however, granted six nmonths’ tinme to the plaintiff-appellant
to deliver vacant possession of the suit —house to  the
def endant s-respondents w t hout the intervention of the
court.

After obtaining special |eave under Article 136 of the
Constitution, the aggrieved plaintiff has now cone in appea
before this Court.

213

The main contention of the |earned counsel for/ the
appellant is two-fold: (a) In view of Section 46 of the 1950
Act, the Cvil Court had no jurisdiction to adjudicate upon
the question whether; the suit property or any right or
interred therein is or is not evacuee property. (Reliance
for this contention has been placed on the decision of this
Court in Custodian of Evacuee Property, Punjab and ors. v.
Jafran Begum

(b) The sale of the suit property has been effected in
favour of the appellant wunder Section 20 of the 1954 Act,
after it had been acquired by the Central Government under
Section 12 of that Act, free fromall encunbrances, and
forned part of the conpensation pool. It will therefore, be
presuned that prior to its acquisition under Section 12 of
the 1954 Act, it was evacuee property vesting in the
custodian. The orders of its acquisition passed under
Section 12 and its sale under Section 20 of the 1954 Act had
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beconme final and conclusive. The respondent could not be
allowed to go behind those orders and question their
finality on the ground that the property has never been
evacuee property vesting in the custodi an, because Section
27 of 1954 Act bars the jurisdiction of the Gvil Court to
go into this question. The only renmedy of the defendants-
respondents is to claim conpensation under the 1954 Act.
Ref erence in this connection’ has been nade to N. S. Qujra
v. Custodian of Evacuee Property and Anr.

Before dealing with these contentions, some basic facts
concurrently found by all the courts bel ow may be noticed.

Qazi Abdul Rashid obtained a nmoney decree in suit No.
523 of 1935 against one Am Chand S/o Phool Chand and
brot her of present respondents (original defendants 1 to 4).
In execution of that decree, he purchased wth the
perm ssion of the court, the share of Ami Chand in 1937. At
that tinme, apparition suit No. 3 of 1931 anpngst the famly
menbers of the said Am Chand was pending in the Court of
the Cvil 'Judge, Bul'andshahr. Qazi Abdul Rashid did not join
as a party in the said partition suit. However, he
instituted Suit No. 452 of 1949 against the said Phool Chand
and others in the court of the Munsif, Khurja for partition
and separate possessi on - of his share. The suit was
contested. The Munsif decreed the suit  holding that Qaz
Abdul Rashid had 1/16th share in the house in question and
one other shop. Applying the provisions of Section 4 of the
Partition Act, the Munsif evaluated Qazi -Abdul Rashid's
1/16th share in the suit house at Rs. 343/- and directed the
sal e of that share
214

Feel ing aggrieved by the said decree, Qazi “Abdul Rashid
preferred Civil Appeal No. 289 of 1953." The First Appellate
Court by its judgnment, dated Decenber 20, 1954 (Ex. A-2),
partly allowed the appeal and nodified the decree of the
trial court in so far as it related to the shop. But it
uphel d the decree of the trial court in so far as it related
to the house now in question, whereby Phool Chand def endant
was required to deposit Rs. 343/- as the value of Qazi Abdu
Rashid' s share. |n accordance wth the decree affirned by
the First Appellate Court, Phool Chand on July 31, 1953
deposited Rs. 343/- (vide Ex. A-1) to the credit of Qazi
Abdul Rashid, the then plaintiff in the Court. Qazi Abdu
Rashi d being aggrieved by the decree of the First Appellate
Court, preferred Second Appeal No. 235 of 1955 in the Hi gh
Court. The High Court dismnissed this appeal as abated by an
order, dated February 25, 1959 (Ex. A-1), due to the failure
of Qazi Abdul Rashid to take proper steps for substitution
of the 1legal representatives of the then respondents 7 and
11, who had died during the pendency of the appeal

Duri ng the pendency of the said litigation, Phool Chand
and his two sons, Gyan Chand and Raghbur Sharan, instituted
Suit No. 323 of 1953 in the court of the Munsif, Khurja for
the recovery of the danages for wuse and occupation of the
house in dispute against Qazi Abdul Rashid. By a judgnent
dat ed Septenmber 30, 1959 (Ex. A-4) the trial court decreed
that suit against Qazi Abdul Rashid. Aggrieved by that
judgrment and decree, Qazi Abdul Rashid preferred G vi
Appeal No. 461 of 1959 which was partly allowed by the First
Appel | ate Court on Decenber 21, 1960.

The trial court further found-and this finding has been
upheld by the First Appellate Court and the H gh Court that
Abdul Rashid definitely remained in India at Ileast till
1963, if not till 1965. Upto 1963, he was directly receiving
rent from his tenant, the father of the present plaintiff-
appellant, in respect of the suit house. This was held
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primarily on the basis of docunmentary evidence (Ex. A-14/A).
In view of the fact that Qazi Abdul Rashid remained in
India | continuously upto 1963, no question of automatic
vesting under the | UP. Odinance No. 1 of 1949, could
arise. That ordinance was not applicable to himat all. For
our purpose, only the 1950 Act and the 1954 Act are
relevant. It wll, therefore, be worthwhile to notice, very
briefly, the naterial provisions of these statutes.
215

Clause (d) of Section 2 of the 1950 Act defines
"evacuee;" this A definition so far as nmaterial, reads:
"Evacuee means any persons-

(i) who on account of the setting up of the Dom nions

of India and Pakistan or on account of civi
di sturbances or the fear of such disturbances,
| eaves or has, on or after the 1st day of March
1947, left any place in a State for any place
outside the territories now form ng part of India,
or

(ii).who is a resident in any place now form ng part of

Pakistan and who for ~that reason is wunable to
occupy, supervise or manage in person his property
in any part of the territories to which this Act
ext ends, or whose property in any part of the said
territories has ceased to be occupi ed, supervised
or managed / by any person or - is being occupied,
supervi sed or nmanaged by _an unauthorised person
or.. "
(iii) to (iv) are not relevant for this case.
Cl ause (h) defines "evacuee property" to nean "any property
of an 1 evacuee (whether held by him as owner or as a
trustee or as a beneficiary or as a tenant or in.any other
capacity) and includes any property whi ch -has been obt ai ned
by any person from an evacuee after the 14th day of August
1947, by any node of transfer ~which'is not effective by
reason of the provisions contained in Section 40 :) but does
not include ........ " Sub-section (1) of Section 7 requires
that where the Custodian is of opinion that any property is
evacuee property wthin the neaning of this Act, he rmay
after causing notice thereof to be given in-such manner as
may be prescribed to the persons interested, -and after
hol di ng such inquiry into the matter as the circunstances of
the case permt, pass an order declaring any such property
to be evacuee property. Sub-section (3) of the Section
perenmptorily requires the Custodian to notify fromtinme to
time by publication in the official Gazette or in such other
manner as may be prescribed all p properties declared by
himto be evacuee properties under Sub-section (1).

Rule 6 of the Rules franmed under the 1950 Act requires
that the notice to be served under Section 7(1) on persons
interested in the property proposed to be decl ared evacuee
property shall be in Forml.

Section 8 provides, "Any property declared to be

evacuee property wunder Section 7 shall be deemd to have
vested in the Custodian for the State-
(a) in the case of the property of an evacuee as

defined in sub clause (i) of clause (d) of Section
2, fromthe date on which
216

he leaves or left any place in a State for any
pl ace outside the territories now formng part of
I ndi a;

(b) in the case of the property of an evacuee as
defined in sub-clause (ii) of «clause (d) of
Section 2, fromthe 15th day of August, 1947; and
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(c) in the case of any other property, fromthe date
of the notice given under sub-section (I) of
Section 7 in respect thereof. (The rest is not
material)."

Froma conjoint reading of Sections 7 and 8, it is
clear that the making of a declaration after inquiry under
Section 7, that the property is 'evacuee property’ is a sine
gua non for giving the Custodi an dom nion over the property.
If no proceeding is taken under Section 7, there can be no
vesting of the property in the Custodian. (See observations
i n Fazal bhoy v. Oficial Trustee of Mharashtra.

The other point to be noted is that in the case of an
‘evacuee’ falling wunder sub-clause(i) of the definition of
‘evacuee’ that is one, who on account of the things
mentioned in that sub-clause, |leaves India or has left India
on or after August 14, 1947, the vesting will date fromthe
date he leaves India for any ~outside destination. Tn the
i nstant- case, Qazi Abdul Rashid left Indiato settle in
Paki st an l'ong after August 14, 1947 (in 1963).

Section 9 gives power to ‘the Custodian to take
possessi on _of —evacuee property ~which vests in him under
Section 8.

Then, there is Section 7A which was inserted by the
Admi ni stration of Evacuee property (Anmendment) Act, 1954 (42
of 1954) with effect from May 7, 1954.

"Notwi t hstandi ng anything contained in this Act, no
property shall be declared to; be _evacuee property on or
after the 7th day of My 1954:" This is nade subject to two
Provisions. Clause (a) of the First Proviso saves fromthe
application of this Section any property in respect of which
proceeding are pending on the 7th day of May, 1954 for
declaring such property to be evacuee property. Cause (b)
of the Proviso saves fromthe bar of this Section property
of any person who becane an evacuee on or after the Ist day
of March, 1947, and who on the 7th ~day of May, 1954 was
resident in Pakistan. The second Proviso |ays down that no
notice under Section 7 for declaring any property to be
evacuee property with reference to Cause (b) of the
preceding Proviso shall be issued after the expiry of six
nonths from the comencenent of the Administration of
Evacuee
217
Property (Amendment Act, 1954). Then, there are three
Expl anations, which are not material for our purpose.

It is clear from the facts concurrently found in the
i nstant case that Qazi Abdul Rashid was throughout residing
in India and personally nanaging the suit . property and
collecting its rent till 1963. He migrated or went away from
India for good sonetine in 1963 or thereafter. Therefore, if
the Custodian had not taken any proceedi ngs under Section 7
of the 1950 Act to declare the suit property as . evacuee
property before the 7th day of My 1954, and no such
proceedi ngs were pending on My 7, 1954, the property of
Qazi Abdul Rashid could not be declared evacuee property
under the Act, the power of the Custodian to do so having
been term nated by Section 7A

It was for the plaintiff-appellant to show by producing
rel evant notifications or other docunmentary evidence that
the Custodian had taken proceedings and declared the suit
property to be evacuee property in accordance wth the
provisions of Section 7 or that such proceedi ngs had been
initiated earlier and were pending on the 7th day of My,
1954. Despite anple opportunity granted to the plaintiff, he
did not produce any such docunentary evidence in the courts
below. Al that he showed was that the Rehabilitation
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Aut horities had, purporting to act under the 1954 Act, sold
the suit property to himand issued the sale certificate in
his favour on April 1, 1969.

Section 24 gives a person aggrieved of an order nade
under Section 7 by the Custodian a right of appeal. Section
27 confers power of revision on the Custodian-General to
revise suo notu or on the application mde to him any order
passed by the Custodian if it is rot found to be Iegal or
proper.

Sections 28 and 46 bar the jurisdiction of courts.
Section 28 reads thus:

"Save as otherw se expressly provided in this Chapter,

every order nmde by  the Custodi an- General, Custodian

Addi tional Custodian, Aut hori sed Deputy Custodian

Deputy Custodian _or Assistant Custodian shall be fina

and shall not be called in question in any Court by way

of appeal or revision-or in any original suit,
application or execution proceeding."
Section 46 of the 1950 Act provides:

"Save as otherw se expressly provided in this Act, no

civil _or revenue court shall have jurisdiction-

(a) to entertain or adjudicate upon any question
whet her any ~property or any right to or
interest in any property is or is not evacuee
property; or

218

(c) to question the legality of any action taken
by the Custodian-General or ‘the Custodian
under. this Act, or

(d) in respect of any matter which the Custodian-
General or the Custodian is enpowered by or
under this Act to determne."

The scope of Sections 28 and 46 of the 1950 Act cane up
for consideration before this Court in-Jafran Begum's case
(ibid). The facts of that case were that a person who was in
possession of a house in India, mgrated to Pakistan. Notice
was issued to his son under s.7 of the Adm nistration of
Evacuee Property Act, 1950, and after hearing himthe Deputy
Cust odi an declared the house to be evacuee property. Jafran
Begum who was the nmother of the evacuee and on whomthe
notice wunder s.7 of the Act was not served, started
proceedi ngs before the Custodian, claimng that the owner of
the house had executed a will bequeathing the property to
her and so the property could not be declared evacuee
property. That application was dism ssed by the Custodi an
When she failed before the authorities constituted under the
Act, she filed a suit in the civil court basing her case on
the will and prayed for a permanent injunction restraining
the authorities fromevicting her from the house. On the
question of jurisdiction being raised, the High Court held
that determination of a conplicated question of lawrelating
to title by authorities under the 1950 Act was not final and
could be reopened in the civil court, and Section 46 did not
bar the civil court’s jurisdiction to entertain such a
guestion. After exanmning the scheme of the 1951) Act,
Wanchoo, .J., speaking for the Bench constituted by three
| earned Judges, |aid down the |law, thus:

"(Where) the question whether certain properties are

evacuee properties has been decided under s. 7 etc.,

whet her that decision is based on issues of fact or
issues of law, jurisdiction of courts is clearly,

barred under S. 46(a). It is difficult to see how a

di stinction can be drawn between decisions under S. 7

based on questions of fact and decisions based on

guestions of law. The decision is made final whether
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based on issues of lawor of fact by S. 28 and S. 46
bars the jurisdiction of civil and revenue courts in
matters which are deci ded under S.7 whatever may be the
basis of decision, whether issues of factor of |aw and
whet her sinple or conplicated."”
(Enphasi s suppl i ed)
219
. S.46 is a conplete bar to the jurisdiction of
civil or revenue courts in any matter which can be
decided under S. 7. This conclusion is reinforced
by the provision contained in S. 4(1) of the Act
whi ch provides that the Act overrides other |aws
and would thus override S. 9 of the Code of G vi
Procedure on a conbined reading of Ss.4, 28 and
46. (But).. “S. 46 or S. 28 cannot bar the
jurisdiction of the H gh Court under Art. 226 of
the Constitution."
(Enphasi s suppl i ed)
Fromthe /crucial words wunderlined in the above extract, it
is clear " that even according to the rule of the above
deci sion section 46 will ~not bar the jurisdiction of the
civil court where the Custodian has never declared the
property as evacuee property after taking proceedi ngs under
Section 7 of the | 950 Act.

A Full Bench/of “the Allahabad Hi gh Court in Khali
Ahrmed Khan v. Malka Mehar N gar Begun{1l1), held that where
the matter as to  whether a property i s evacuee property or
not, has never been adjudicated upon by ‘the Custodian
himsel f but he nerely takes action on the basis of the
judgnment of the court —of first  instance, w thout deciding
the matter for hinself, that  judgment being subject to
correction by the court of appeal does not- becone fina
nerely because the Custodian had taken action on the basis
thereof. In such a case, the jurisdiction of the civil court
of appeal to determine the correctness of an adjudication
al ready made by the civil court is not barred. This decision
was noticed by this Court in Jafran Begum (ibid), and it was
observed that to sone extent, "this case is inline with the
view we have taken."

The matter can be |ooked at from another angle also.
Cl auses (a), (c) and (d) of section 46 postulate that at the
time when the question whether or not a property is evacuee
property conmes for adjudication the power of the Custodi an-
General or the Custodi an under this Act of 1950 to deternmn ne
that question is subsisting. That is to say, if at the point
of tinme when the question arises, the power of the
authorities constituted under this Act to adjudicate that
guestion stands term nated or extinguished by the operation
of Section 7A of 1954, none of the clauses (a), (c) and (d)
of section 46 will bar the jurisdiction of the civil court
to determne that question which had not been decided by the
custodi an during the period, he had the power to determ ne
it.

Section 28 has no application to the facts of the
i nstant case because no order made by any of the authorities
mentioned in that section is
220
being called in question. Section 46, also, does not cone in
the way because no proceedi ngs under section 7 of the 1950
Act to declare the suit house as evacuee property were taken
by the Custodi an agai nst Qazi Abdul Rashid. No notification
under sub-section (3) of section 7 published in the officia
Gazette has been placed on the record. Nor was it shown that
any proceedings initiated under section 7 of the Act to
declare it evacuee property were pending on May 7, 1954, and
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the question of saving those proceedi ngs under the proviso
to section 7A does not arise.

Qazi Abdul Rashid was throughout a resident of India
till 1963 and was personally managing the suit house and
collecting rent of it fromthe tenant. After May 7, 1954,
therefore, the Custodian had no jurisdiction under the 1950
Act to declare the suit house as evacuee property. The
jurisdiction of the courts belowto go into this question
was thus not barred by anything in sections 28 and 46 of the
1950 Act.

We, therefore, negative the first contention of the
appel | ant .

Now |l et us have a l'ook into the rel evant provisions of
the 1954 Act.

Section 2(c) of the 1954 Act defines "evacuee property"
to nean any property whi ch-has been declared or is deened to
have been decl ared as evacuee property under t he
Admi ni stration of Evacuee Property Act, 1950. At this place,
it my be recalled that the second part of the definition
whi ch contains a deeming provision has no application to the
facts of the instant case because Qazi Abdul Rashid was
throughout residing in-Indiatill his mgration to Pakistan
in 1963. That is to say, he had not beconme an evacuee before
the repeal of the ‘U P.~Odinance No. 1 of 1949. This
ordinance is not relevant for the purposes of the present
case. The first part of the definition, also, is not
appl i cabl e because the suit house has never been declared as
evacuee property under the 1950 Act.

The next provision is to be found in section 12, which
reads as follows:

"S. 12, Power —to acquire evacuee property for

rehabilitation of displaced persons:-
(1) If the Central CGovernnent i's of opinion that
it is necessary to acquire any evacuee property
for a public purpose, being a purpose connected
with the relief and rehabilitation of displaced
per sons, including paynent of conpensation
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to such persons, the Central Governnment nay at any
time acquire such evacuee property by publishing
inthe official Gazette a notification to the
effect that the Central CGovernnent has decided to
acqui re such evacuee property in pursuance of this
section.

(2) On the publication of a notification under sub

section (1), the right, title and interest of any
evacuee in the evacuee property specified in the

notification shall, on and fromthe beginning of
the date on which the notification is so
publ i shed, be exti ngui shed and t he evacuee
property shall vest absolutely in the  Centra
CGovernment free fromall encunbrances.

(3) It shall be lawful for the Central Covernnent, if

it so considers necessary, to issue fromtime to
time the notifications referred to in sub-section
(1) in respect of- (a) all evacuee property
generally; or (b) any class of evacuee property;
or (c) al | -evacuee property situated in a
specified area; or (d) any particular evacuee
property.
(4) Al'l evacuee property acquired under this section
shall formpart of the conpensation pool."
It may be noted that the necessary prerequisite for
acquiring property under Section 12 is that it nust be
"evacuee property’ as defined in section 2(c) of the 1954
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Act. In the absence of this essential prerequisite, the
Central CGovernnent is not conpetent to acquire that property
under this section for throwing it into the conpensation
pool. This prerequisite or condition precedent, as already
noticed, was lacking in the instant case. No notifications
published in the official Gazette either under sub-section
(I') or sub-section (3) of section 12 appear to have been
brought on the record of this case. Qur attention was not
drawn to any such notifications.

Then, there is section 20 which confers power on the
managi ng officer to transfer any property out of the
conpensati on pool by sale or in any other manner indicated
in clauses (b) to (e) of that section. Again, the necessary
prerequisite for sale is that the property nust have been
decl ared under section 7 of the 1950 Act to be evacuee
property by the Custodian or it rnust be evacuee property
under the

222
deemi ng provisions of any | aw which nay be applicable to the
case of . the evacuee. 1In other words, only that property

whi ch was _evacuee property could be acquired under section
12 and formpart of the conpensation pool which satisfies
the definition of "evacuee property" given in section 2(c)
of the 1954 Act. If the property was never evacuee property,
as defined in section 2(c), it does not legally formpart of
the conpensation pool and, therefore, cannot be disposed of
under Section 20 or the Rules framed under this statute.
Then, there are Sections 22,23 and 24. Section 22
gives a right of appeal to a person aggrieved by an order of
the Settlenent officer or a managing officer, to the
Settl emrent Commi ssioner. . Any person aggrieved by the order
of t he Sett | enent Conmmi ssi oner/ Addi ti onal Sett | enent
Comm ssi oner/ Assi stant Settlenment Commr ssi oner or a managi ng
of ficer has been given a right to prefer an appeal to the
Chief Settlenent Conm ssioner under ~Section 23. But no
appeal is competent from any order passed in appeal under
Section 22. Section 24 confers the power of revision on the
Chi ef Settlenent Conmi ssioner to revise any order of the
authorities mentioned in that Section, includingthat of the
managi ng of ficer
Sone argunent was made by the l'earned counsel for the
appel lant that the only renedy of the respondents was to
prefer an appeal or revision under the aforesaid provisions
of this Act and that, since 1. they did not avail of the
same under Section 27, the sale nade by the managi ng officer
in favour of the plaintiff-appellant has becone final and
cannot be questioned in any court. Section 27 reads thus:
"27. Finality of orders.-Save as ot herw se
expressly provided in this Act, every order made by any
of ficer or authority wunder this Act, including a
managi ng corporation, shall be final and shall not be
called in question in any court by way of an appeal or
revision or in any original suit, application or
execution proceeding."

It will be seen that Section 27 is not attracted
because the plaintiff, who filed the original suit and is
now coming before us by way of appeal, is not questioning
the finality of the order of the sale alleged to have been
made by the managi ng officer. It is the defendant

respondents who are resisting the plaintiff’s claimon the
ground that the sale is a nullity. It could not be made
under this Act of 1954 for the reason that it was never
decl ared evacuee property under Section 7 of the Act and
thus never formed part of the conpensation pool. The words
"under this Act" occurring in Section 27 are significant
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They show that those orders which are not nmde by any
of ficer or
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authority in accordance with the provisions of this Act, but
out si de the provisions of this Act in excess of

jurisdiction, can be called in question in the civil court.
It may be noted that the |anguage of Section 27 is not as
wi de as that of Section 46 of the 1950 Act.

The facts of N S GQujral (ibid) were entirely
different. There, an Indian citizen held a noney decree
agai nst a person who, subsequent to the passing of the
decree, turned an evacuee. It was held that at no tinme, the
decree- hol der had any right whatsoever in the property which
vested in the Central Government on the issue of the
notification under Section 12. It was further held that
t hough the decree-holder cannot claimto proceed agai nst the
property in suit * or its incone after the date on which it

vested in the  Central CGovernment by virtue of the
notification under ~Section 12, he can ask the Custodian to
pay him_ ‘out of the nobneys’ ~lying with himon the date’ of

such vesting if he can satisfy himin the manner provided in
Section 10(2)(n) read with Section 10(1) of the 1950 Act.
The ratio of that decision has no application to the facts
of the pr

The second contention, also, being neritless, is over-
rul ed.

For the foregoing reasons, the appeal fails and is
di sm ssed with costs.

Before parting with this judgnent, we nmay note here
that at the conclusion  of final argumentsin this Court,
counsel for the appellant represented that his client was
nmaking all efforts to search out and produce the Gazette
Notification, whereby the suit property was declared and
notified as evacuee property by the Custodian ' under
subsection (3) of Section 7 of the 1950 Act. He wanted sone
time. W therefore, reserved thisjudgenent to give the
plaintiff-appellant a | ast chance to produce’ such a
notification of which the Court could take judicial notice.
But, he has failed to produce any such Gazette Notification.
I nstead, he has produced, what purports to be, a copy of an
order, dated January 5, 1951, of the Assistant Custodi an
This is not a copy of any Gazette Notification of which
judicial notice, wthout formal proof, could be taken. W,
therefore, do not find any good ground to reopen the case
and decline the appellant’s request for permtting himto
produce additional evidence at this very |ate stage.

NV K Appeal di sm ssed.
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