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ACT:

Land Acquisition Act - Power  of the Governnent to
wi t hdraw proceedi ngs for acquisition of |ands under section
48 after issue of notification under section 4 thereof.

HEADNOTE:
%

The State Governnent, by a notification dated Novenber
6, 1961, issued under section 4 of the Land Acquisition Act,
notified for acquisition | ands belonging to the respondent.
This was followed by a decl aration dated Novenber 18, 1965,
under section 6 of the Act, and the notices calling upon the
respondent to put its clains for ‘conpensation in respect of
the lands sought to be acquired. Thereafter, no further
action was taken in this behalf. In the nmeantine, the |ands
in question were encroached wupon by a large nunber of
trespassers who put up sluns thereon. The respondent
repeatedly asked the State Governnent to take steps to
renove the encroachnents and expedite the nmking of the
award and paynment of the conpensation but no action was
taken by the Government. The respondent thereupon filed a
Wit Petition in the Hgh Court for a wit of mandanus,
directing the State CGovernment to make the award under
section 11 of the Act, and take possession of the |ands
after paynent of the conpensation to the respondent.

On March 25, 1981, the State Governnent passed an order
under section 48 of the Act, wi thdrawi ng the [ands of the
respondent from acquisition, and the respondent was,
accordingly, informed of that decision. The respondent
t her eupon anended its wit petition to challenge the
wi t hdrawal order above-said as mala fide and to pray for the
guashing of the same. The wit petition was allowed by a
Si ngl e Judge of the Hi gh Court and his decision was affirmed
by a Division Bench of the Hi gh Court. Aggrieved, the State-
Covernment appealed to this Court, against the decision of
the Hi gh Court.

Al'l owi ng the appeal, the Court,

N

HELD: The High Court erred in striking down the order
under section 48 of the Land Acquisition Act and conpelling
the State
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CGovernment to acquire the | ands of the respondent. Under the
scheme of the Act, neither the notification under section 4
nor the declaration under section 6 nor the notice under
section 9 is sufficient to divest the original owner of, or
other person interested in, the land of his rights therein

Section 16 makes it clear beyond doubt that the title to the
land vests in the Governnent only when possession is taken
by the Governnment, and till that point of tine, the | and
continues to be with the original owner and he is also free
(except where there is specific legislation to the contrary)
to deal wth the land just as he likes. So long as the
possession is not taken over, the nere fact of a
notification issued under section 4 or a declaration nade
under section 6, does not divest the owner of his rights in
the land to take care of it and confer on the State
CGovernment any right whatsoever to interfere wth the
ownership of the land or safeguard the interests of the
owner. Section 48 gives |liberty to the State Governnent to
withdraw from the acquisition at any stage before the
possession of ~the land is taken by it. By such w thdrawal,
no irreparable prejudice is caused to the owner of the |and,

and, if at all the owner has suffered any damage in
consequence of the acquisition proceedings or incurred costs
inrelation thereto, he wll be conpensated therefor under

s. 48(2). As held in Trustees of Bai Smarth Jain Shvetanber
Murti puj ak Ganodhaya Trust and Os. v. State of CGujarat and
another, AIR 1981 Gujarat 107, the State can be permitted to
exercise its power of wthdrawal “unilaterally. Having regard
to the scheme of the Act, it is difficult to see why the
State Governnent should at all be conpelled to give any
cogent reasons for its decision not to go ahead with the
acquisition of any land, as was the view of the H gh Court.
It is well settled in the field of specific performance of
contracts that no person wll be conpelled to acquire any
land, as a breach of a contract can always be conpensated
for by damages. That is also the(principle of section 48(2)
of the Act. [594D H, 595A- D

Even assuming that a w thdrawal order under section 48
shoul d be backed by reasons and should be bonafide, in the
present case, the order 1is not vitiated in any nmanner. The
CGovernment had intended to acquire vacant —land for the
construction of houses, but his land had been over-run by
slumdwel l ers to such an extent that it was not possible for
the Governnent to effectuate the intended purpose of
acqui sition. The Government cannot be conpelled to go ahead
with the acquisition. Wiere slumdwellers on a large scale
occupy pieces of land, social and human problens of such a
magni tude ari se, that it is wvirtually inpossible for
nmuni cipalities, and no nean task for the Governnent, to get
the |l ands vacated, and in view of these genuine difficulties
if the Governnent is reluctant to go ahead with the
acquisition, it can hardly
592
be blaned. The Court sees no justification to direct the
CGovernment to enbark upon such a venture to acquire the
land. Section 24 of the acts lays down the rule that the
State will, generally speaking, pay for the land only in the
condition in which it was on the date of issue f the
notification under sec. 4, and that subsequent changes on
the land will not be taken into account in the determnation
of the conpensation. The fact that the Governnent exercised
the power of withdrawal after the wit petition was filed,
does not spell mala fides, once, the existence of
ci rcumst ances, which justified the deci si on of t he
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Government to withdraw, is acknow edged. Far from a deci sion
to withdraw in such a case being considered nala fide, the
CGovernment woul d have been acting mala fide if, despite the
cl ear know edge that the Iland could not be wused for its
purpose, it had decided to go ahead with the acquisition
The State Governnment has definitely acted in the best
interests of the public and public revenues and its deci sion
could not be faulted. [595D-F, H 596B; F-H]

Appeal allowed. Oders inmpugned of the Hi gh Court set
aside. n Rules issued by the H gh Court discharged. [597F

M's. Mjas Land Devel opnent Corpn. and another v. State
of Maharashtra and others, AR 1983 Bonbay 188, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2622 of
1987

From't he ~ Judgnment and order dated 6.8.1985 of the
Bonbay Hi'gh-Court in Appeal No. 139 of 1984.

V. S. Desai and A S. Bhasne for the Appellants.

G L. Sanghi, D. Chandrachud and Ms. Rainu Walia for the
Respondent s.

The Judgrment of the Court was delivered by

RANGANATHAN, J. The question raised in this appeal is a
sonmewhat unusual one.” The State CGovernnent wants to wthdraw
proceedi ngs for acquisition of lands initiated by it under
the Land Acquisitiion Act (hereinafter referred to as 'the
Act’) by exercisingits power under section 48 but the owner
of the land is insisting that the Governnent should be
directed to go ahead wth the acquisition, taken over the
| ands and pay hi m conpensation. The reasons for this sone-
593
what unusual request will beconme apparent a little later.

By a notification dated 6th Novenber, 1961, issued
under section 4 of the Act, certain | ands belonging to the
respondent conpany were notified for acquisition in order to
accomodate housing schenmes of the WMharashtra Housing
Board. This was followed up, on 18th Novenber, 1965, by a
decl arati on under section 6 of the Act and, on 15th January,
1966, by notices calling upon the respondent to put forward
its clains of conpensation in respect of the land sought to
be acquired. Thereafter, however, no further proceedings
were taken. In the neantinme it appears that the lands were
encroached upon by a |large nunber of trespassers who put up
slums thereon. The respondent repeatedly requested the State
CGovernment to take steps to renpve the encroachnments and to
expedite the making of the award and paynment of conpensation
but these requests went unheeded. The respondent thereupon
filed M scellaneous Petition No. 1803/78 in the H-gh Court
of Bombay praying, inter alia, for a Wit of  Mandanus
directing the State Governnent to make the award | under
section 11 of the Act and to take possession of the |ands
after paynent of due conpensation to the respondent.

On 25th March, 1981, the State Governnent passed orders
withdrawing the |ands of the respondent from acquisition
under section 48 of the Act. The respondent was inforned of
this decision on the 20th of October, 1981 and an affidavit
tothis effect was also filed in the H gh Court inreply to
the Wit Petition. Thereupon the respondent conpany anmended
its Wit Petition, challenged the withdrawal order as nml a
fide and included a prayer for quashing the decision of the
State CGovernment to withdraw its lands fromthe acquisition
This Wit Petition was allowed by a | earned Single Judge of
the Hi gh Court on 9.11.83 and his decision was affirned by a
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Di vi sion Bench on 6th August, 1985. The State Governnent has
preferred this appeal

The contention of the respondent before the H gh Court
was that the State Government had acted mala fide in
i nvoki ng the power of withdrawal permtted by section 48 in
the facts and circunstances of the present case. It was
contended that the purpose for which the |lands had been
sought to be acquired continued to subsist and that, al
along, in the correspondence between the parties the State
Governnment had given no indication that the |ands were no
| onger needed by it for that purpose. It was urged that the
order under section 48 had been passed, after the respondent
conpany filed a wit petition, solely with a view to defeat
the relief claimed by the Conmpany in the wit
594
petition and render the sane infructuous. It was submtted
that the A respondent had not- been able to take steps to
renove the encroachnents because of the pendency of the
proceedi ngs for acquisition inasmuch as under section 24 of
the Act  ‘any expenditure incurred by the conpany in this
regard could not be taken into account in determining the
conpensation due to the respondent. It was pointed out that
while the conpany was helpless in defending itself against
the encroachments, ‘the State had anpl e powers, while taking
possession of the/ lands to renobve the trespassers and
enforce the surrender of the lands to the Governnent both
under the Land Acquisition Act and the Mharashtra Land
Revenue Code. It was wurged that thelong delay of about 20
years in taking the step of w thdrawal showed mal a fides on
the part of the Governnent. A grievance was al so made t hat
no show cause notice had been given to the respondent
conpany before the withdrawal order ~ was passed. These
contentions (except the last one which was |eft open) were
accepted by the High Court.

W are of opinion that the H gh Court erred in striking
down the order wunder s. 48 and conpelling the State
Government to acquire the | ands of the respondent. Under the
scheme of the Act, neither the notification under section 4
nor the declaration under section 6 nor the notice under
section 9 is sufficient to divest the original owner of, or
other person interested in, the land of his rights therein.
Section 16 nakes it clear beyond doubt that the title to the
| and vests in the Governnent only when possession is taken
by the Governnent. Till that point of tinme, the Iland
continues to be with the original owner and he i's also free
(except where there is specific legislation to the contrary)
to deal wth the land just as he likes, although it may be
that on account of the pendency of proceedings. for
acqui sition intending purchasers may be chary of com ng near
the land. So |ong as possession is not taken over, the nere
fact of a notification under section 4 nor declaration under
section 6 having been made does not divest the owner of his
rights in respect of the land or relieve himof the duty to
take care of the land and protect it agai nst encroachnents.
Again, such a notification does not either confer onthe
State Govt. any right to interfere with the ownership or
other rights in the land or inpose on it any duty to renove
encroachments therefrom or in any other way safe-guard the
interests of the original owner of the land. It is in view
of this position, that the owner’s interests remin
unaffected until possession is taken, that section 48 gives
aliberty to the State Governnent to wthdraw from the
acquisition at any stage before possession is taken. By such
withdrawal no irreparable prejudice is caused to the owner
of the land, and if at all he has suffered any danage in cor
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guence of the acquisition proceedings or incurred costs in
relation thereto, he will be conpensated therefor under s.

48(2). In this view of the matter, it does not matter even
if there is lapse of considerable tinme between the origina
notification and the w thdrawal under section 48 as held in
Trust ees of Bai Smart h Jain Shvet anmbar Murti puj ak
Gyanodhyaya Trust and others v. State of Qjarat and
another., AIR 1981 Gujarat 107. It also follows that the
State can be permitted to exercise its power of wthdrawa
unilaterally and no requirenent that the owner of the |and
shoul d be given an opportunity of being heard before doing
so should be read into the provision

The High Court has taken the view that a decision of
wi thdrawal from acquisition nust be backed by reasons and
cannot be arbitrary or whinsical. W nmay observe that having
regard to the scheme of the Act as discussed above, it is
difficult to see why the State Governnment should at all be
conpelled to give any cogent reasons for a decision not to
go ahead with its proposal to acquire a piece of land. It is
well settled in the field of specific performance of
contracts that no person wll be conpelled to acquire a
pi ece of land as any breach of a contract to purchase it can
al ways be compensated for by danages. That is also the
principle of section 48(2). But this consideration apart,
and even assuming that a withdrawal order under section 48
shoul d be backed by reasons and should be bona fide, we are
of the opinion that in the present case the order is not
vitiated in any manner. The GCovernnent had intended to
acquire a vast piece of vacant  land for _construction of
houses by the State Housing Board. But this land had been
over-run by slumdwellers to such an extent-that it was no
| onger possible for the Governnent to effectuate the
i ntended purpose af acqui sition. The H gh Court’s
observations that "the respondents have not stated in their
affidavit that the lands in question are unsuitable for the
purpose in question" and that "the purpose continues to
exist" lose all neaning in the face of the finding recorded
by the High Court itself at another place that "the | ands of
the petitioners today are fully occupied by wunauthorised
hut ments which have cone up on these |ands, rendering the
| ands worthl ess.”™ The basic question is really whether the
Government can be held responsible for this state of affairs
and can be conpelled to go ahead with the acquisition though
its purpose could not be achieved. W have already pointed
out that the State can-not be held responsible for the

occupation of the land by trespassers. It is true that if
the CGovernment decides to go ahead with the acquisition and
to take possession of the land, it has powers to  evict

trespassers and to, secure possession of the |and but, for
this reason al one, they cannot be conpelled to go ahead with
the acquisition. In the conditions presently

596

prevailing in major nmetropolitan cities, such eviction, for
the Governnent, poses nore serious difficulties than to a

private person |ike the respondent conmpany and it is comon
experience that, far from removing such encroachnents,
CGover nirent and nmuni ci palities are constrai ned to

"regul ari se" them and provide themwth civic necessities,
Enactnents like the Sluns Act and the Urban Land Ceiling and
Regul ati on Act have further conplicated the situation. Were
slumdwel l ers on a | arge scal e occupy pieces of land, socia
and human problens of such magnitude arise that it is
virtually inpossible for municipalities, and no nmean task
even for the Governnent, to get the lands vacated. If the
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Government is reluctant to go ahead with the acquisition in
vi ew of these genuine difficulties, it can hardly be bl aned.
W see no justification to direct the Governnent to acquire
the land and enbark on such a venture. W are also of the
opinion that the fact that the Government exercised the
power of wi thdrawal after the wit petition was filed does
not spell nmmla fides, once the existence of circunstances,
which, in our opinion, justified the Governnments decision to
wi t hdraw, is acknow edged.

The High Court, in this context, has referred to s. 24
of the Act and pointed out that the respondent conpany coul d
not afford to take steps for the eviction of the slum
dwellers as it might incur in this behalf will not be taken
into account in determning the conpensation payable to it
under the Act. This is not strictly correct for under s. 24,
it was open to the respondent conpany to have incurred such
expenditure with the sanction ~of the Collector and clainmed
rei mbursenment but the respondent. company did not seek the
sanction of the Collector in this regard. That apart, this
clause of. s. 24 “is only a provision |laying dow the rule
that the State will, generally speaking, pay for the |and
only in the condition in which it was on the date of the s.
4 notification and that subsequent changes on the land wll
not be taken into ‘account in the determnation of the
conpensation. It cannot follow fromthis provision that the
State should be conpelled to take over the | and because the
owner of the land wll need to take care of it at his own
cost until it vests' in the Governnent. Far from a decision
to withdraw in such cases as the present  one, being
considered to be mala fide, it could be perhaps said with
greater truth that the Government woul d ~have been acting
nala fide if, despite the clear knowledge that ‘the |and
could not any longer be used for the purpose for which it
had been acquired, it decided to go ahead wth the
acquisition. W are enphatically of the viewthat the State
CGovernment has acted in best interests of the public and of
public revenues and its decision cannot be faulted.
597

Before we conclude we may point out that sonewhat
simlar questions came up for the decision of this Court in
an appeal preferred by the State of Mharashtra, froman
order of the Bonbay Hi gh Court reported as Ms. Myjas Land
Devel opnent Corpn. & another v. State of Mharashtra and
others, AIR 1983 Bonbay 188. The special |eave petition
preferred by the State against the order of the H gh Court
to a like effect was set aside by this Court, vide its order
of August 1983, in Civil Appeal No. 6086 of 1983, by
pointing out that it is open to the State Governnent to
release the lands from acquisition and that the /Land
Acqui sition officer cannot be conpelled to nake the award.
It was, however, pointed out that the Governnent- wll be
liable to pay compensation to the claimnts under section
48(2) of the Land Acquisition Act. In the affidavit filed by
the appellants before the Hi gh Court in the present case
they have already called upon the respondent conpany to
furnish details of cl ains, i f any, regardi ng t he
conpensation claimed under section 48. It is open to the
respondent conpany to pursue this claim and the State
CGovernment will dispose of the sane in accordance with | aw

We are therefore of the opinion that the order passed
by the State Governnent under section 48 should be upheld
and the release of the Iands from acquisition sustained.

Learned counsel for the respondent conpany contended
that at the time the land was initially acquired under
section 4 there had been a proposal that the Governnent
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should grant in favour of the conpany sone | and conti guous
to S. No. 40, Hissas Nos. 2 & 3, in exchange for the | and
sought to be acquired and that the appellants should be
directed to give or sell some land to the petitioner. W are
unable to follow how any such proposal, even if rmade
originally, could survive in view of the acquisition
proceedi ngs having been dropped. However, we express no
opinion in this regard and leave it to the company, if so
advi sed, to pursue the matter with the Governnent.

For the reasons discussed above, the civil appeal is
al l owed and the orders of the H gh Court dated 9.11.1983 and
6.8.1985 are set aside. The Rule issued by the Hi gh Court
stands di scharged. However, in the circunstances of the
case, we nmake no order as to costs.

S. L. Appeal al | owed.
598




