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ACT:

I ndi an Penal Code 1860: Sections 141, 149/ 302.

Unl awf ul Assenbl y--What i s--Common obj ect--Ascert ai nnent
of .

Distinct offence created by section 149---|nposes con-
structive or vicarious crimnal liability--Ofence comitted
in prosecution of conmon object--Corroboration as to partic-
i pation of individual menbers ~of unlawful™ assenbly-- Not
necessary--Prosecution is not obliged to prove overt Act of
each nmenber.

Crimnal Trial: Court cannot afford to be charitable in
undeserving cases--Essentiality for peace and order in
soci ety.

HEADNOTE

The four appellants along with seven other accused were
tried under Sections 147, 148 and 302 read with 149 of the
Indian Penal Code. The trial Court convicted the eight
accused, including the four appellants, under section
302/149 |.P.C. and awarded life inprisonnent. Appellants
Nos. 1, 2 & 4 were also convicted under Section-147 |.P.C.

and each awarded one years R 1. Appellant No. 3 was also
convicted wunder Section 148 |I.P.C. and awarded two Yyears
R 1. The renmining three accused were acquitted by the Tria

Court for want of corroboration. On appeal by  the  eight
convicted persons the H gh Court upheld the conviction of
only four appellants on all the counts and allowed the
appeal of the other four co-accused for want of corrobora-
tion.

In this appeal by special leave it was contended that
appel l ants No. 3 and 4 should al so be acquitted for want  of
corroboration as the Trial Court has acquitted three accused
and the Hi gh Court, on appeal, has further acquitted four
accused for want of corroboration

The appeal was contested on behalf of the State contend-
ing that in case of conviction under section 302 read wth
section 149 of the |.P.C. corroboration in case of individu-
al accused was not necessary and there
131
was enough corroboration on record to prove that the accused
were nenbers of the unlawful assenbly at the tine of conm s-
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sion of of fence.
Di sm ssing the appeal

HELD: 1. Section 149 creates a specific and distinct
offence. It inposes constructive or vicarious crimna
liability of the nenbers of the unlawful assenbly for the
unl awful acts committed pursuant to the common object by any
ot her menber of the assenbly. [135B]

1.1. It is not necessary that all persons fornmng an
unl awf ul assenbly nust do sone overt acts. The section nakes
a menber of the unlawful assenbly responsible as a principa
for the acts of each, and all, nerely because he is a nmenber
of an unl awful assenbly. \Wile overt acts and active partic-
i pation may indicate compn intention of the persons perpe-
trating the crime, the nmere presence in the unlawful assem
bly may fasten vicarious crimnal liability under the sec-
tion. The basis of the constructive guilt under section 149
is mere nmenbership-of the unlawful assenbly, with requisite
comon obj ect or know-edge. [135E-F]

1.2. 'The two essentials of the section are the comm s-
sion of an offence by any nenber of an unl awful assenbly and
that such offence nust have been committed in prosecution of
the comon object of that assenbly or nust be such as the
menbers of that assenbly knew to be likely to be conmitted.
The comon object of the assenbly nmust be one of the five
objects nentioned/in section 141 of the Indian Penal Code.
[134G H

2. In an appeal by the persons convicted under section
302 with the aid of section 149 |.P.C- the question whether
a particul ar person was a menber of the unl awful assenbly at
the relevant tine may be examined; and if it is found from
the evidence on record that he was not a nenber of the
unl awful assenbly, he could not be convicted with the aid of
section 149. [136F-G

2.1. But once the Court holds that certain @ accused
persons forned an unl awful assenbly and an offence is com
mtted by any nmenmber of that assenbly in prosecution of the
conmon obj ect of that assenbly or 'such as the nenbers of the
assenbly knew to be likely to be commtted in prosecution of
that object, every person who at the tinme of comrtting that
of fence was a nmenber of the same assenbly is to be held
guilty of that offence. After such a finding it is not open
to the
132
Court to see as to who actually did the offensive act. The
prosecution is not obliged to prove which specific overt act
was done by which of the accused. [135G H, 136A]

2.2. Fromthe evidence on record it has been sati sfacto-
rily established that appellants No. 3 and 4 were menbers of
the unl awful assenbly at the relevant tine. Both the Courts
bel ow have held themto have been nmenbers of the unlawfu
assenmbly. The fact that they were not active participants
and whether any specific injury could individually 'be at-
tributed to themor not are not at all material. [136D E]

2.3. In the instant case the H gh Court having held that
the appellants fornmed an unl awful assenbly carrying danger-
ous weapons with the conmon object of resorting to violence
and committed an offence punishable with the aid of Section
149 1.P.C. erred in acquitting sone of the nenbers on the
ground that they thenselves did not performany violent act
or that there was no corroboration of their participation
Doing so would anpbunt to forgetting the very nature and
essence of the offence created by Section 149. [136B-D]

2.4 The Court in undeserving cases cannot afford to be
charitable in the adnministration of criminal justice which
is so vital for peace and order in the society. [136D0
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 227
of 1983.

From the Judgnent and Order dated 19.8.1982 of the
Al | ahabad High Court in Crl. Appeal No. 680 of 1976.

R L. Kohli and Shakil Ahnmed Syed for the Appellants.
Prithvi Raj and Dal veer Bhandari for the Respondent.
The Judgrment of the Court was delivered by

K.N. SAIKIA, J. This appeal by special leave is fromthe
judgrment of the H gh Court of judicature at Allahabad in
Crimnal Appeal No. 680 of 1976 dism ssing the appeal of the
four instant appellants nanely, Lalji, Mansa, MIkhi and
Bhagwati and uphol di ng t heir conviction and sentence of life
i mprisonnent under Sections 302/149 and al so the conviction
of MIkhi with sentence of two years R 1. under section 148
|.P.C ‘and of ‘the other three appellants under Section 147
|.P.C. with'sentence of one year R I|.

133

The facts are sinple. On 24.6.1975 at noon Manju, son of
G rdhaft Lal, man-handl ed Chhotey Lal and Mansa, nephews of
M ni ster Lal, after they gave him (Manju) a push. The prose-
cution version was that Mnister Lal with.a cane in hand,
Chhotey Lal with a Kanta, M I khi and Chainu with spears and
others with lathis arrived near Grdhaft Lal’'s house and
after an altercation started assaulting G rdhaft and Siddhu

The alarm attracted Ram Avtar and Manju who canme there.
The appellants party started assaulting themal so. whereupon
they retreated to their house but were followed by M nister
Lal, Lalji and others of the party. Grdhaft Lal and Siddhu
di ed i n consequence of the assault. Ram Avtar picked up the
| oaded gun of his father Grdhaft and fired a shot at Mnis-
ter Lal who fell down dead and by another shot he injured
Lalji.

The defence version was that Grdhaft Lal /sunmmpned
M nister Lal to his house and the accused persons cane’ wth
or after Mnister Lal. This resulted in a cross case on
Lalji's F.1.R (Ex. Ka-19). It has admittedly resulted in
acquittal.

The present case was registered under F.I-R (Ex. Ka-l)
upon the information |odged by Babu Ram son of Siddhu at
P.S. Maigal ganj. Altogether eleven persons, including the
appel lants herein faced trial. The |earned trial ~court
relying on the evidence of the three eye w tnesses convicted
ei ght and acquitted three of them nanely, Ram Lotan, Kripa
Dayal and Barkau. The ei ght convicted persons were appel-
lants before the H gh Court in Crimnal Appeal No. 680 of
1976. Qut of them conviction of four appellants was upheld,
while the other four, nanely, Shiv Kumar, Chottey Lal, Minna
and Chainu were acquitted by the H gh Court.

The |earned counsel for the appellants M. R L. " Kohli,
Sr. Advocate submits that as out of the el even persons three
were acquitted by the trial court and four were acquitted by
the H gh Court as there was no corroboration in their cases,
the position of two of the appellants, nanely, MIkhi and
Bhagwati remains the same and they nust also be sinmilarly
acquitted for want of corroboration.

The |earned counsel for the State M. Prithvi Raj, Sr.
Advocate counters submtting that when the appellants have
been convicted under section 302/149 |.P.C the question of
corroboration in case of individual appellants would not
arise; and there is enough corrobora-

134
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tion in the evidence including nedical evidence on record to
prove that they were nmenbers of the unlawful assenbly when
the of fence was committed.

The precise question to be decided in this appeal
therefore, is whether in view of death caused to G rdhaft
and Siddhu by the unlawful assenbly which is punishable
under section 302 with the aid of Section 149 |.P.C. the
corroboration as to participation of each individual nenber
of the assenbly woul d be necessary, and if so, whether in
the instant case there is such corroboration.

Section 149 |.P.C. provides that if an offence is com
mtted by any menber of an unlawful assembly in prosecution
of the comon object of that assenbly, or such as the nem
bers of the assenbly knew to be likely to be conmtted in
prosecution of that object, every person, who at the tinme of
comm tting of that offence-is a menber of the same assenbly,
is quilty of that offence. As has been defined in Section
141 1. P.C, an assenbly of five or nore persons is designat-
ed an' 'Unlawful Assenbly’, if the common object of the
persons. ‘conposing that assenbly is to do any act or acts
stated in clauses 'First', ' Second', ' Third , ’'Fourth', and
"Fifth' of that section.” An assenbly, as the explanation to
the section says, which was not unlawful when it assenbl ed,
may subsequently beconme an unl awful assembly. \Whoever being
aware of facts which render any assenbly an unlawful assem
bly intentionally joins that assenbly, or continues in it,
is said to be a nenber of an unl awful “assenbly. Thus, when-
ever so many as five or nore persons neet together to sup-
port each other, even against opposition, in _ carrying out
the common object whichis likely to involve violence or to
produce in the mnds of rational and firmmen any reasonabl e
apprehensi on of violence, then even though they wultinmately
depart wi thout doing anythi ng whatever towards carrying out
their common object, the nmere fact of their having thus nmet
will constitute an offence. O course, the alarm must not be
nmerely such as would frighten any foolish or timd  person
but nust be such as woul d al arm person of reasonable firm
ness and courage. The two essentials of the section are the
conmi ssion of an offence by any menber of an unl awful ‘assem
bly and that such of fence nust have been committed in prose-
cution of the common object of that assenmbly or nust be such
as the nenbers of that assenbly knew to be likely to be
conmtted. Not every person is necessarily guilty but only
those who share in the comon object. The conmon obj ect  of
the assenbly nmust be one of the five objects nentioned in
Section 141 |.P.C. Common object of the unlawful —assenbly
can be gathered fromthe nature of the assenbly,

135

arns used by them and the behaviour of the assenmbly at or
bef ore scene of occurrence. It is an inference to be deduced
fromthe facts and circunstances of each case.

Section 149 nmekes every nenber of an unlawful assenbly
at the time of coomitting of the offence guilty of  that
of fence. Thus this section created a specific and distinct
offence. In other words, it created a constructive or viecar-
ious liability of the nenbers of the unlawful assenbly for
the unlawful acts committed pursuant to the commopn object by
any other nenber of that assenbly. However, the vicarious
l[iability of the nenbers of the unlawful assenbly extends
only to the acts done in pursuance of the comobn object of
the unl awful assenbly, or to such offences as the nenbers of
the unlawful assenbly knew to be likely to be commtted in
prosecution of that object. Once the case of a person fails
within the ingredients of the section the question that he
did nothing with his own hands would be immaterial. He
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cannot put forward the defence that he did not with his own
hands commit the offence committed in prosecution of the
conmon object of the unlawful assenbly or such as the nem
bers of the assenbly knew to be likely to be conmitted in
prosecution of that object. Everyone nmust be taken to have
i ntended the probable and natural results of the conbination
of the acts in which he joined. It is not necessary that al
the persons formng an unl awful assenbly nust do some overt
act. Wen the accused persons assenbl ed together, armed with
lathis, and were parties to the assault on the conpl ai nant
party, the prosecution is not obliged to prove which specif-
ic overt act was done by which of the accused. This section
nmakes a nenber of the unlawful assenbly responsible as a
principal for the acts of each, and all, nerely because he
is a nenber of an unlawful ‘assenbly. Wile overt act and
active participation may indicate cormon intention of the
person perpetrating the crime, the mere presence in the
unl awf ul assenbly may fasten vicariously crimnal liability
under 'section 149. 1t nust be noted that the basis of the
constructive guilt under section 149 is nere nenbership of
the unlawful assenbly, with the requisite conmon object or
know edge.

Thus, once the Court hold that certain accused persons
formed in unlawful ‘assenbly and an offence is commtted by
any nmenber of that assenbly in prosecution of the commobn
object of that assenbly, or such as the nenbers of the
assenbly knew to be likely to be committed in prosecution of
that object, every person who at the tine of conmitting of
that offence was a nenber of the same assenbly is to be held
guilty of that offence. After such a finding it would not be
open to
136
the Court to see as to who actually did the offensive act or
require the prosecution to prove which of the nmenbers did
which of the offensive acts. The prosecution would have no
obligation to prove it.

In the instant case after having held that the appel-
lants formed an unl awful assenbly carrying dangerous weapons
with the common object of resorting to violence (as de-
scribed in the charge) it was not opento the Hi gh Court to
acquit sone of the nmenbers on the ground that they them
selves did not performany violent act, or that there was no
corroboration of their participation. In other words, having
held that they forned an unl awful assenbly and comritted  an
of fence punishable with the aid of section 149 I'.P.C., the
H gh Court erred in exam ning which of the menmbers only did
actively participate and in acquitting those who, ~ according
to the Court, did not so participate. Doing so wuld anount
to forgetting the very nature and essence of the offence
created by section 149 |.P.C The Court in undeserving /cases
cannot afford to be charitable in the administration of
crimnal justice which is so vital for peace and order in
the society.

On the basis of the evidence on record M I khi and Bhag-
wati’'s nenbership of the unlawful assenbly at the relevant
time has been satisfactorily established. Both the courts
bel ow having held themto have been nenbers of the unlawfu
assenbly, the nere fact that they were not active partici-
pants, would be of no avail. It is not open to the court to
scrutinise as to whether any nmenber of the unlawful assenbly
actively parti ci pat ed.

In an appeal by persons convicted under Section 302 with
the aid of 149 |I.P.C., the question whether a particular
person was a nenber of that unlawful assenbly at the rele-
vant time may of course be examined; and if it is found from
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the evidence on record that he was not a nenber of the
unl awful assenbly, he could not be convicted with the aid of
section 149. The question to be examined by us in the in-
stant case is whether M| khi and Bhagwati were nenbers of
the unlawful assenbly at the relevant time and not whether
there was enough corroboration for their individual partici-
pation in the comm ssion of the offence.

It has not been denied that the names of MIkhi and
Bhagwati were nentioned inthe F.I.R (Ex. Ka-1). P.W 2
Manj u son of G rdhari, whose presence at the place of occur-
rence has not been chall enged, nentioned M| khi and Bhagwati
among the accused persons with their relationship. He cate-
gorically stated that the two, anongst others,

137

were present at his house beating his father and uncle and
chasing him and Ram Avtar. M I khi according to him had a
spear in his hand. Manju deni ed the suggestion that M/kh
and Bhagwati were standing there on the side of the w tness-
es. P.W 3 Snt. RamDevi clearly corroborated MIkhi’'s
participation. P.W 1 Babu Ramwhile giving vivid descrip-
tion of the occurrence stated that M| khi was there in the
assenbly with spear and Bhagwati with a lathi and that al
the persons present beat Grdhaft and Siddhu. MIlkhi also
assisted in carrying Mnister Lal after he was shot. In
reply to the question who beat Manju he clearly stated that
Mansa and Bhagwati beat himwi th |athi when he was entering
the house. D W 2 Lalji stated that at the time of the
occurrence Puran, Bhagwati, Kripal etc. had also cone. In
the F.1.R (Ex. Ka-19/C. 1) lodged by Lalji ~ on the sane
occurrence presence of MIkhi~and Bhagwati was admitted by
him The subm ssion that they were nere spectators could not
be believed.

From the above evidence on record it could not be held
that M khi and Bhagwati were not nmenbers of the unlawfu
assembly at the the relevant tinme. \ether any specific
injury could individually be attributed to themor not could
not at all be material. The submission that the two be
acquitted on ground of |ack of corroboration has, therefore,
to be rejected.

In the facts and circunstances of the case it “is not
open to this Court to apply the reasoning of the Hi gh Court
to acquit menbers of the unlawful assenbly for |ack of
corroboration as to their participation
No ot her subm ssion was nmade for the other appellants.

In the result, we do not find any nmerit in this _appea
and hence it is dism ssed.

Appel |l ant Mansa is on bail. He shall surrender to serve
out his sentence.
T.N A Appeal dism ssed.
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