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ACT:

Transfer of Property Act (4 of 1882), ss. 2(d), 5 and 100-
Auction sale in execution of decree-If transfer of property-
Charge-1f enforceabl e agai nst -aucti on purchaser

Code of Civil Procedure (Act 5 of 1908), 0. 21, r. 90-
Substantial injury-What is-Application to set aside  auction
sal e- Avernent regardi ng substantial injury-Necessity for.

HEADNOTE:

The 2nd respondent obtai ned a noney decree against the 3rd
respondent and in execution of that decree brought the suit
property to sale and the appellant purchased-it. Prior to
the sale, however, there was a decree, in favour of the 1st
respondent, for arrears of maintenance, and a charge in
favour of the 1st respondent was decl ared over the _proper-
ties of the 3rd respondent, including the suit property.
The 1st respondent therefore filed an application under O.
21, r. 90 of the Code of Civil Procedure, 1908, to set aside
the sale. The Executing Court dismssed the application
hol ding that she had failed to show any substantial injury.
The order was set aside by the Hi gh Court on appeal. In the
appeal to the Suprene Court, it was contended that the
application should be disnmssed as : (i) there was no
allegation of substantial injury in the application, and
(ii) in fact the 1st respondent had not suffered any
substantial injury.

HELD : The appeal should be all owed.

Wiile s. 5 of the Transfer of Property Act, 1882 defines
"transfer of property" only as a transfer effected by act of
parties inter vivos, s. 2(d) provides that save as provided
by Chapter 1V of the Act, the provisions of the Act are not
deemed to affect transfers in execution of decrees. Si nce
the positive provision ins. 2(d) prevails over s. 5,
Chapter IV and s. 100 in that Chapter would apply to auction
sal es in execution of decrees. Section 100 provides that a
charge shall not be enforced agai nst any property in the
hands of a person to whomthe property has been transferred
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for consideration and wi thout notice of the charge. The
result would be that as a consequence of the nateria
irregularity in not referring to the charge in favour of the
1st respondent in the proclamation of sale under 0. 21, r.
66 of the Cvil Procedure Code, 1908, the 1st respondent
would not be able to enforce the charge against the suit
property purchased by the appellant in auction sale. When
injury is thus inmplicit in the irregularity it would be too
technical to dismiss the application on the ground that
there was no express avernment of substantial injury as
required by the proviso to 0. 21 r. 90(1) of the Code. But
the application should however be dism ssed, because the
injury suffered by the 1st respondent was not in fact a
substantial injury. There were other propertiesto t he
charge and they would be available to neet all her
| egi ti mat eby way of  mai ntenance. [731 CD, G 732 B;

733 E-G 734 E-F; 735E-F, H|

Nawal Kishore v. The Minicipal Board, Agra, |.L.R [1943]
AU. 453 (F.B.), R L. Nanadkeolvar v. Sultan Jahan, |.L.R
31 Pat. 722 and

727

Munna Singh A lah Singh v. Wasti Ram Saraf and others,
A l.R 1960 Punj. 296, approved.

Arum | Ii Surayya v. Pinisetti Venkataramanamma and ot hers,
A l.R 1940 Mad. 701 and Creet v. Ganga Ram Gool Rai, |.L.R
[1937] 1 Cal. 203, overrul ed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 247 of 1962.
Appeal fromthe judgnent and order dated July 29, 1960, of
the Rajasthan Hi gh Court in D. B. Cvil Msc. Appeal No. 54
of 1957.

Bi shan Narain, Amar Chand |nani-and B. P. Mheshwari, for
the appel | ant.

B. D. Sharma, for respondent No. 1.

The Judgrment of the Court was delivered by

Gaj endragadkar C.J. This appeal arises out of an-application
made by respondent No. 1, Snt. Muikand Kanwar, chall enging
the wvalidity of an auction sale held on the 14th May, 1954
in execution of a noney decree passed in favour of Ratan La
Dani , Secretary, H ndu Charitable Aushdhal aya, A mer,
respondent No. 2, and against Unrao Mal, respondent No. ~ 3.
The property sold at the auction sale is "old Dai khana" at
Ajmer. On the 24th June, 1950, Umrao Mal who was the owner
of the property, nmortgaged it to the appellant Laxm Devi.
Later, respondent No. 2 obtained a noney decree against
respondent No. 3 for a large anpunt, and in execution of
this noney decree he brought the property in question to

sal e. Auction sale was accordingly held on the 14th My,
1954, and the appellant purchased the property subject to
the preexisting nortgage in her favour. The anount due

under the nortgage was Rs. 33,264 and as auction-purchaser
the appellant paid Rs. 2,800 whereby she purchased the
equity of redenption vesting in respondent No. 3, the
j udgrent - debt or . It is the validity of this sale that is
chal l enged in the present proceedings.

Long before the nortgage was executed, respondent No. 3 had
executed in favour of his mother, respondent No. 1, a docu-
nment wher eby her mai ntenance was guaranteed. This docunent
had created charge over certain properties belonging to
respondent No. 3. On the strength of this docunent
respondent No. 1 sued- respondent No. 3 (civil suit No. 233
of 1952). In this suit, she clained arrears of naintenance
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and asked for a declaration that the properties specified in
the plaint, which were the

728

same as the properties covered by the previous agreenent
between the parties, were subject to a charge for her
mai nt enance. The trial Court gave her a decree for arrears
of maintenance, but declined to make the declaration as to
charge clained by her. This decree, was pronounced on the
31st July, 1952. Against this decree, respondent No. 1
preferred An appeal (No. 80 of 1952) to the Judicia
Conmi ssioner, Ajner. Her appeal succeeded and the charge
over the properties was declared in her favour. Thi s
deci si on was pronounced on the 10th February, 1954.

After the auction sale was held on the 14th May, 1954, it
was chal | enged by two separate applications, one was nade by
respondent No. 3, the judgnent-debtor, on the 28th June,
1954, and the other by respondent No. 1 on the same date.
Both these applications were made under 0. 21 r. 90 of the
Code of Civil Procedure. The application nade by respondent

No. 3 was dismissed on the 30th April, 1955, while the
application nade by respondent No. 1 went to a trial. The
Executing Court which heardthis application tried three
i ssues. The first issue was whether the sale had been

vitiated by any irregularity as required by 0. 21 r. 90.
The second was whet her respondent No. 1 was a person whose
interests had been affected by the inpugned sale; and the
third was whether the irregularity alleged by respondent No.
1 had caused substantial loss to her. Al these issues were
decided in favour of respondent No: 1. In the result, the
i mpugned sal e was set aside on the 4th My, 1955.

The appellant challenged the correctness of this  decision
before the Judicial Conm ssioner, Ainmer. It was urged on
behalf of the appellant that the application nade by
respondent No. 1 did not satisfy the requirements of 0. 21
r. 90 of the Code inasnuch as appropriate allegations had
not been nade in the application showing that substantia
injury had been suffered by respondent No. 1 by reason of
the irregularities which, according to her, had vitiated the

said sale. This plea was rejected by -the Judi ci a
Conmi ssi oner . It was then urged that respondent No. 1 was
not conpetent to nake the said application. The  Judicia
Conmi ssioner did not accept even this plea. The 1 ast

argunent which was pressed before the Judicial Conm ssioner
was that the finding recorded by the Executing Court that
respondent No. 1 had suffered substantial-injury was not
justified, and that in fact, the appellant had no
opportunity to | ead her evidence on that issue, because al
the three issues on which the Executing Court had made. its
findings had been framed by it at a very |ate stage of the
pr oceedi ngs.
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This plea was upheld by the Judicial Commi ssioner, and so,
he set aside the finding of the Executing Court on' that
i ssue and sent the case back for disposal in accordance wth
law, with a direction that the issue as to substantia
injury should be tried afresh. This order was pronounced on
the 26th August, 1955.
After remand, the Executing Court considered the issue as to
substantial injury and held that respondent No. 1 had failed
to show any substantial injury. As a result of this
finding, it ordered that her application under 0. 21 r. 90
shoul d be di smissed, and the sale should be confirned. This
order was pronounced on the 27th April, 1957.
Aggrieved by this order, respondent No. 1 preferred an
appeal , and since the Hi gh, Court of Judicature at Rajasthan
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had then conme into existence, her appeal was heard by the
said Hi gh Court. The H gh Court has held that the Executing
Court was in error in comng to the conclusion that
respondent No. 1 had not proved substantial injury. The
contentions raised by the appellant in support of the
ultimate decision reached by the Executing Court were
rejected by the H gh Court, and as a result, the application
nmade by respondent No. 1 was allowed and the i npugned sale
set aside. This appellate order was pronounced on the 29th
July, 1960. It is against this order that the appell ant
has come to this Court with a certificate granted by the
said High Court. Thus, it willbe noticed that the sale

whi ch took place on the 14h May, 1954 still remains to be
confi rmed.

On behal f of the appellant, M. Bhasin Narain has conceded
that as a person holding a charge over the property sold at
the auction sale, respondent No. 1 can rely on s. 100 of the
Transfer of Property Act and as such was conmpetent to nake
the application under 0. 21 r. 90. Oder 21, r. 90(1)
provides, inter alia. that where any i movabl e property has
been sold in execution of a decree, any person whose
interests are affected by the sale, may apply to the Court
to set aside the sale on the ground of a materi a
irregularity or fraud in-publishing or conducting it. There
is a proviso to thi's rule which is rel evant for our purpose.
This proviso |ays down that no sale shall be set aside on
the ground of irregularity or fraud unless upon the facts
proved, the Court 'is satisfied that the ‘applicant has
sust ai ned substantial \injury by reason of such ‘irregularity
or fraud. VWile conceding that respondent No. 1 was
entitled to nake an application as a person whose ‘interests
were affected by the inpugned sale, M. Bishan Narain argues
that if the application nade by her is properly
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construed, it would appear that the material allegations of
fact which nmust be made by the applicant invoking 0. 21 r.
90(1), have not been made; and so, the said application
should be. dismssed on that ground alone. On the nerits,
he contends that there is no evidence on which afinding can
be made in favour of respondent No. 1 that she has suffered
substantial injury by reason of any irregularity commtted
in the conduct of the sale.

The application made by respondent No. 1 is no  doubt
somewhat defective, because it does not, in terns, allege
that as a result of the irregularity ~alleged in the
application, respondent No. 1 has suffered substantia
i njury. The application avers that before the inpugned
auction sale was held, a proclamation had been issued, but
the said proclamation did not refer to the charge in favour
of respondent No. 1 which had al ready been recognised by
decree in a suit between respondent No. 1 and respondent No.
3 and that naturally attracts the provisions of 0. 21 r. 66
of the Code. Oder 21 r. 66(2) (e) requires that the
procl amation shall be drawn up and shall specify as fairly
and accurately as possible any incunbrance to which the
property sought to be soldis Iiable. The failure to
mention the charge in favour of respondent No. 1 would,
therefore, constitute an irregularity within the neaning of
0. 21 r. 90(1). This position is also not in dispute.

The contention, however, is that the application made by
respondent No. 1 does not show what injury she has suffered
as a result of the said irregularity, and that, it 1is
argued, constitutes a serious infirmty in the application
which would entail its disnmissal. On the other hand, M.
Sharma for respondent No. 1 has relied on the fact that the
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auction sale would virtually wipe out or extinguish the
rights which have accrued to respondent No. 1 by virtue of
the charge declared by a decree in her favour, and he has
suggested that the | egal consequence flowing fromthe fact
that the auction sale has been held w thout notice of the
charge in favour of respondent No. 1 itself constitutes

substantial injury to the interests of respondent No. 1.
This argunent is based on the latter part of S. 100 of the
Transfer of Property Act. W will presently refer, to this

provision. At this stage, it is enough to state that if M.
Sharma is right in contending that an auction sale of
i movabl e property which has followed the proclamation
issued wunder 0. 21 r. 66 in which no reference to a charge
is made, materially affects the rights of the charge-hol der

some injury would automatically flow fromthe irregularity
alleged in the application filed by respondent No. 1, and
so, it would not be
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appropriate to hold that the said application should be
di sm ssed on the ground that no substantial injury has been
al l eged as required by the proviso to 0. 21 r. 90(1).

It is true that before an application made under 0. 21 r..90
can succeed, the applicant has to show that the i npugned
sale was, vitiated by a material irregularity or fraud in
publ i shing or conducting it; and as required by the proviso,
it is also necessary that he should show that in consequence
of the said irregularity or fraud he -had sust ai ned
substantial injury.  Therefore, M. Bishan Narain is right
when he contends that ‘the application made by respondent No.
1 ought to contain an allegation in regard to the nmateria

irregularity as well as an allegation-as to  substantia

i njury. But, in our opinion, in a case |like the present,
where substantial injury is alleged to be-inplicit in the
material irregularity set out in the application, it  would

be, too technical to hold that the application should be
dismssed on the prelimnary ground that no specific or
express avernment has been nade as to substantial injury
suffered by respondent No. 1.

Now, in dealing with the question as to whether ~ respondent
No. 1 can be said to have alleged that she has suffered
substantial injury by reason of the fact that she has
alleged a material irregularity which, inlaw, necessarily
| eads to substantial injury, it is necessary to consider the
guestion as to whether the latter part of s. 100 of the
Transfer of Property Act applies to the present case.
Section 100 deals wth charges, and it provides  when a
person can be said to have a charge on the property; and
adds that all the provisions hereinbefore contained which
apply to a sinple nortgage shall, so far as nay be, apply to
such charge. It is common ground that respondent No. 1 can
claimto be charge-holder as defined by s. 100.

That takes us to the latter part of s. 100. Thi's.  part

provides, inter alia, that save as otherw se expressly
provided by any law for the tine being in force, no charge
shall be enforced against any property in the hands of a

person to whom such property has been transferred for
consi deration and without notice of the charge. M. Sharma
contends that the auction-purchaser holds the property as a
result of the auction sale, and in that sense, the property
must be held to have been transferred to him He adds that
the charge was not notified in the proclamation, and so, the
auction purchaser has no notice of the charge, and the sale
i s undoubtedly supported by consideration. In other words,
the case of the appellant directly falls under this part of
s. 100, and so, respondent
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No. 1 would not be able to enforce her charge against the
property purchased by the appellant at the auction sale.
That, according to him constitutes substantial injury.

Thi s argunent rai ses the question as to whether the rel evant
provision of s. 100 takes in the cases of auction purchase

at all. For answering this question, it is necessary to
refer to two other provisions of the Transfer of Property
Act . Section 2(d) provides that nothing herein contained
shall be deened to affect, save as provided by S. 57 and

Chapter 1V of this Act, any transfer by operation of law or
by, or in execution of, a decree or order of a Court of
conpetent jurisdiction. The effect of this provision is
that the provisions of the Transfer of Property Act will not
apply to any transfer by operation of lawor by, or in
execution of, a decree or order of a Court of conpetent
jurisdiction. Thi's provision.is clear and enphatic. It
says that nothing in the Transfer of Property Act will apply
to the transfers just indicated; and that would naturally
take in the whole of S. 100. But there is an exception nmade
to this provision by S. 2(d) itself by the saving clause,
and this exception covers cases provided by s. 57 and
Chapter [|V. Chapter 1V deals with nortgages of inmovable
property and charges.. and includes sections 58 to 104.
Section 100, therefore, falls within Chapter IV, and, the
result of the saving clause is that s. 100 would apply to
transfers by operation of law. There is,  therefore, no
doubt that if the question as to the applicability of the
latter part of S. 100 to cases of auction sales had to be
determned only by reference to'S. 2(d), the answer would
clearly be in favour of such applicability:

It is true that when S. 2(d) was originally enacted, the
latter part of S. 100 was not included inthe Transfer of
Property Act; this was added in 1929 by S. 50 of Act 20 of
1929. That, however, would make no difference to the
interpretation of the relevant clause in s. 2(d). The fact
that the saving clause included ins. 2(d) as/ it was
originally enacted, could not have taken in the latter part
of s. 100, nmkes no difference to its construction, because
as soon as the latter provision was added to S. 100, it
becane a part of the provisions contained in Chapter IV and
automatically fell within the ternms of the saving clause.
If the legislature had intended that the provision added to
s. 100 in 1929 should not fall within the saving clause, ~ an
appropriate provision would have been nade by amending S.
2(d) in that behalf. Therefore, s. 2(d) by itself clearly
supports M. Sharma’s contention that the appellant who is
an auction-purchaser would be able to claim
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i Mmunity agai nst the enforcenent of the charge in favour of
respondent No. 1 by virtue of the provisions contained in
the latter part of s. 100.
This position, however, has becone sonewhat conplicated by
reason of the provisions contained in s. 5 of the Transfer
of Property Act. Section 5 provides, inter aria, that in
the followi ng sections "transfer of property" neans an act
by which a living person conveys property, in present or in
future, to one or nore other living persons. In other
words, in terns, the definition of the expression "transfer
of property" as used in all the sections of the Transfer of
Property Act is intended to take in transfers effected by
acts of parties inter vivos, and an auction-sale clearly is
not such an act. Section 5 would, therefore, appear to
exclude auction sales fromthe purview of s. 100 altogether
This result woul d appear to be consistent with the provision
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in the preanble of the Act which says that the Transfer of
Property Act was enacted because it was thought expedient to
define and amend certain parts of the lawrelating to the
transfer of property by act of parties. That is the
position which emerges fromthe reading of s. 5 coupled with
the preanble; and that naturally raises the question as to
how to reconcil e these two i nconsistent positions.

In our opinion, the positive provision contained ins. 2(d)
nmust prevail over the definition of "transfer of property"
prescribed by s. 5. No doubt, the purpose of the definition
is to indicate the <class of transfers to which t he
provisions of the Transfer of Property Act are intended to
be applied; but a definition of this kind cannot over-ride
the clear and positive direction contained in the specific
words used by s. 2 (d). As we have already seen, the result
of the saving clause enacted by s. 2(d) is to enphasise the
fact that the provisions of s:. 57 and those contained in
Chapter 1V nmust apply to transfer by operation of law. Such
a positive provision cannot be nade to yield to what may
appear to be the effect of the, definition prescribed by s.
5, and so, we are inclinedto hold that notw thstanding the
definition prescribed by s. 5 the latter part of s. 100
must be deemed to include auction sales.

This question has been considered by our H gh Courts on
several occasions, and, on the whole, 'the mmjority view
appears to be in favour of the conclusion which we have just
i ndi cat ed. In Nawal Kishore v. The Municipal Board, Agra,
(1), this question was referred toa Full 'Bench of the
Al'l ahabad Hi gh Court, because  there appeared to be a
conflict between two previ ous decisions of

(1)1.L.R [1943] AIl. 453.
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Division Benches of the said H gh Court ~on this  point.
These two decisions were Rai Indra Narain v. Mhamed
Ismail (1), and Muinicipal Board, Kanpore v. Roop 'Chand
Jain(2). In the first decision, the A lahabad H gh Court

had taken the view that auction sales do not fall wi'thin the
purview of the latter part of s. 100, while in the Jlatter
case, a contrary view had been accepted. The Full Bench
preferred that latter viewto the former. Since this Ful
Bench decision was pronounced in the Allahabad Hgh Court,
aucti on-purchasers have been consistently held to fall under
the latter part of S. 100. It has been held by the Ful
Bench that when the relevant clause in the latter part of S.
100 speaks of any property in the hands of person to  whom
such property has been transferred, the concept of transfer
is wde enough to include transfers effected by acts of
parties as well as transfers effected by operation of [|aw.
The same view has been accepted by the Patna High Court in
R L. Nanadkeolvar v. Sultan Jehan(3), and by the Punjab
H gh Court in Manna Singh Al lah Singh v. Wasti Ram Saraf and
Q hers(1). The decision of the Mdras Hgh Court in
Arumi IIi Surayya v. Pinisetti Venkataramananma and O's. (5)
and the decision of the Calcutta H gh Court in Creet v.
Ganga Ram Gool Raj, (1) which appear to support the contrary
view do not, in our opinion, correctly represent the true
| egal position in this matter. Therefore, we nust deal with
the present appeal on the basis that as a result of the
failure of the proclamation to refer to the charge in favour
of respondent No. 1, she would not be able to enforce her
charge against the property purchased by the appellant by
auction sale; and that nmeans that the inpugned sal e has been
conducted in a materially irregular manner and as a conse-
guence of the said irregularity, some injury has resulted to
respondent No. 1.
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That raises the question as to whether the said injury can
be said to anpbunt to substantial injury within the neaning
of proviso to 0. 21 r. 90(1); and this inevitably would be a
guestion of fact. The High Court appears to have held that
as soon as it is showmn that the charge would becone
unenforceabl e against the appellant auction-purchaser by
virtue of the provisions of S. 100, it follows as a matter
of law that respondent No. 1 has suffered substantia
injury, and so, the inpugned sale nust be set aside. W are
not prepared to accept this view W do not think it can be
reason-

(1) 1.L.R [1939] All. 885.
(2) 1.L.R [1940] All. 669.
(3) I1.L.R (1952) 31 Pat. 722.
(4 A1.R 1960. Punj. 296.
(5 A 1.R .1940 Mad. 701.
(6) 1.L.R [1937] 1 Cal. 203.
735

ably assunmed as a matter of law that in every case where a
charge has becone unenforceabl e against an aucti on-purchaser
by reason of the fact “that it was not shown in the
procl amati on precedi ng the auction sale, it follows that the
charge-hol der has suffered substantial injury. Whether or
not the injury suffered by the charge-holder is substanti al

nust depend wupon several relevant facts. How  many
properti es have been sold at the auction sale; how many out
of themwere the subject-matter of the charge; what is the
extent of the claimwhich the charge-holder can legitinmately
expect to enforce against the properties charged, these and
other relevant matters nust be considered before deciding
whet her or not the injury suffered by the charge-holder is
substanti al . It is from this point of view that the
material facts in the present case nust now be considered.

Properties which are the subject-matter of the charge are
five in number. Qut of these properties, it is property No.
3 alone which has been sold at auction sale. It  appears
that properties Nos. 1 and 2 have already ceased to be
avai l abl e to the charge hol der, and so, the consideration of
the question as to whether the injury suffered by respondent
No. 1 is substantial, nust depend upon the relative values
of properties Nos. 4 and 6. This question -has been
consi dered by the Executing Court when the matter was sent
back to that Court by the Judicial Conm ssioner and the
Executing Court has made a definite finding that the injury
suf fered by respondent No. 1 cannot be said to be
substantial. According to it, properties Nos. 4 and 6 which
woul d be avail able to respondent No. 1 woul d be ~enough to
neet all her legitimte clains against the judgnment-debtor,
respondent No. 3. The value of Property No. .4 is Rs.
1,18,967 whereas the value of property No. 6 is Rs.
1, 25, 464. The Executing Court has taken into account the
anmount whi ch respondent No. 1 is entitled to claimby way of
mai nt enance fromrespondent No. 3, has also borne in . mnd
the fact that respondent No. 1 is an old |ady past 70 years
of age and has conme to the conclusion that, on the whole,
the sale of property No. 3 to the auction-purchaser cannot

be said to have caused substantial injury to her. In our
opinion, it is difficult to differ fromthis conclusion; and
so, it follows that though respondent No. 1 has been able,

to show that her charge could not be enforced against the
appellant, it is not shown that this circunstance has caused
substantial injury to her. The result, therefore, is that
the requirenment of the proviso to 0. 21 r. 90 of the Code is
not satisfied in the present case.

736




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 9

We ought to add that pending the appeal before this Court,
respondent No. 3, Unrao Mal has died | eaving behind him his
not her respondent No. 1 and his widow, and the estate of
Umrao Ml has devolved on these two wdows; and so,
respondent No. 1 has now becone the owner of part of the
properties against which she would otherwi se have been
entitled to proceed in execution of tier maintenance decree.
The result is, the appeal is allowed, the order passed by
t he
Hgh Court is set aside and the application nade by
respondent No. 1 under 0. 21 r. 90 is dismssed. There
woul d be no order as to costs throughout.

Appeal all owed.
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