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Leave granted.
2. Thi s appeal, by special |eave, has been filed challenging the
judgnents and orders dated 4.8.2004 of a | earned single Judge of
Raj ast han Hi gh Court by which the wit petition filed by respondent
No. 1 Ms. GS. Investnments was di sposed of with certain directions
and al so the order dated 23.9.2004 passed by the Division Bench by
whi ch the special appeal preferred by the appel l'ants agai nst the said
order was dism ssed at the admi ssion stage. The appellants have al so
chal | enged the order dated 4.4.2005 which was passed in the contenpt
petition initiated by the respondent No. 1.
3. The appel l ant No. 1 Raj asthan Housi ng Board published an
auction notice on 3.2.2002 for auction of 50 conmercial plots in the
Mansar ovar Schene, which was foll owed by another auction notice
dated 19.2.2002. The auction was conducted on 20.2.2002 in which
Ms. G S. Investnments (respondent No. 1) nade the highest bid @
Rs. 5750/ - per square meter. A news item was published in sone
newspaper that |arge scale bungling had been done-in the auction due
to which the price fetched for the plots in question was nuch bel ow
the market rate. The State Government issued a direction on
22.2.2002 summoning the records and staying all further proceeding
relating to auction of the plots. Thereafter, an order was passed by the
State CGovernment on 20.3.2002 directing that the officers of the
Raj ast han Housi ng Board, who were responsi bl e for conducting the
auction, be placed under suspension and in future no auction shall be
conduct ed t hrough the agency of Satish Auction House whi ch had
conducted the auction on 20.2.2002 or through any other auction
agency. After a detailed consideration of the matter, including the
report of the Financial Conmi ssioner which showed that in the past
plots in the said area had fetched a price of Rs.10,000/- per 'square
nmeter, the State CGovernnent passed an order on 3.4.2002
di sapproving the auction held on 20.2.2002 and a further direction
was i ssued for holding a fresh auction. On 23.4.2002 the appell ant
No. 1 sent a communication to respondent No. 1 that the auction held
on 20.2.2002 had been cancelled and it may produce the origina
recei pt regardi ng deposit of the anpbunt so that the same may be
refunded to it. Feeling aggrieved by the aforesaid communication, the
respondent No. 1 Ms. GS. Investnents filed a wit petition in the
H gh Court which was admtted by a | earned single Judge on
29.5.2002 and an interimorder was passed that in the neanwhile no
order prejudicial to the wit petitioner shall be passed. The wit
petition was contested by the appellant on various grounds by filing a
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counter affidavit. The |learned single Judge by a short order dated
4.8.2004 disposed of the wit petition and the relevant portion of the
order is being reproduced bel ow
"I have carefully exam ned the orders inpugned. It
appears that no opportunity of hearing was given to the
petitioner by the respondents whereas the petitioner is
willing to deposit the balance anobunt according to the
terns and conditions. Consequently, the inpugned
orders dated 23.4.2002 and 2.5.2002 are hereby quashed
and set aside. The petitioner is directed to file fresh
representati on before the respondents. The respondents
are directed to consider the representation of the
petitioner and shall issue the demand note of bal ance
amount after filing of representation by the petitioner
within a period of one nonth.
Wth the af oresai d observation, the wit petition
st ands di sposed of .™"

The appel 'ant preferred a special appeal against the order of the
| ear ned singl e Judge before the Division Bench of the H gh Court
whi ch di smi ssed the sanme at the adm ssion stage on 23. 4. 2004
observing as under: -
"Considering the fact that the direction was given on the
facts that there was open auction wherein the wit
petitioner was highest bidder and he had deposited initia
amount. There is no allegation of the appellant that
auction in question was in collusion with the officers,
who conducted auction proceedings and the wit
petitioner. In absence of such allegation and material to
support that there was col | usion between the authorities
who conducted the auction proceeding, we do not find
any justification to interfere with the inpugned order of
the | earned single Judge.

Consequently, this special appeal is dismssed at
admi ssion stage."

4, Learned counsel for the appellant Rajasthan Housi ng Hoard has
submitted that the respondent Ms. G S. Investnents had nerely made
the highest bid in the auction held on 20.2.2002 and a hi ghest bi dder
in an auction does not acquire any legal right to have the auction
concluded in his favour. Serious allegations were made of unholy

al liance between the officers of the Housing Board, the auctioning
agency and the respondent No. 1 and taking notice of the sane the
State CGovernnent had stayed further proceedings in the matter and
after consideration of the report of the Financial Comm ssioner which
showed that in the past plots in the said area had fetched the price of
Rs. 10, 000/ - per square neter, which was al nost double of the price
whi ch had been offered by the contesting respondent and al so ot her
material, the State Governnent had issued a direction for initiating
di sci plinary proceedi ngs agai nst the concerned officers and had al so
passed an order disapproving the auction held on 20.2.2002. The
State CGovernnent had taken the said action in exercise of power
conferred by Section 60 of the Rajasthan Housing Board Act, 1970.

In view of the order passed by the State CGovernnent a communication
was sent to the contesting respondent on 23.4.2002 that the auction
hel d on 20.2.2002 had been cancelled and it was asked to produce the
original receipt so that the anpbunt deposited by it may be refunded.
Learned counsel has further subnmitted that auction of plots by the
Housi ng Board was purely a commercial transaction and the State
CGovernment having cone to the conclusion that the auction had not
been conducted in a fair manner and the price fetched in auction was
very |low, a decision had been taken to cancel the auction which was
held earlier and to hold a fresh auction. The decision having been
taken in the interest of public revenue, there was hardly any occasion
to interfere with the said decision under Article 226 of the
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Constitution as the scope of interference in such a case is very limted,
the court being concerned not with the decision itself but with the
process of mmking the decision. Learned counsel for the contesting
respondent has, on the other hand, submitted that the auction had been
fairly conducted and the respondent having made the highest bid and
havi ng deposited 25% of the ambunt within 24 hours, it had acquired
aright to have the auction concluded in its favour and the cancellation
of the auction was wholly illegal. Learned counsel has further
submitted that the Chairman of the Housing Board having nade a
proposal on 25.2.2002 for confirmati on of the auction, the subsequent
order passed by the Raj asthan Housi ng Board on 23.4.2002 cancel ling
the auction is wholly illegal

5. We have given our careful consideration to the subm ssions
nmade by the | earned counsel for the parties. As nentioned earlier
after getting report of ‘the bungling done in the auction, the State
CGovernent had passed an order on 22.2.2002 staying all further
proceedi ngs in connection with the auction. On 20.3.2002

di sci plinary proceedi ngs had been initiated agai nst the concerned

of ficers and they were placed under suspension and a further direction
was i ssued that in future no-auction shall be held through any agency
i ncl udi ng-Satish Auction House, which had conducted the auction in
question. A specific order was passed on 3.4.2002 di sapproving the
auction held on 20.2.2002 and it was nmentioned in the order that the
sane was bei ng done in exercise of powers conferred by Section 60 of
the Raj asthan Housing Board Act. Section 60 of the said Act reads as
under: -

"CGovernnent’s power to give directions to the Board \026

The State CGovernnment ‘may give the Board such

directions as in its opinion are necessary or expedient for

carrying out the purposes of this Act, and it shall be the

duty of the Board to conply with such directions."

The | anguage of the provision is very clear and it enpowers the State
Government to give directions to the Housing Board as in its opinion
are necessary or expedient for carrying out the purposes of the Act.
The section further enjoins that it shall be the duty of the Board to
conply with such directions. The 'section is couched in very wide

| anguage and t he Housi ng Board has to conply with the directions

i ssued by the State Governnent. Therefore, the State Governnent

was fully enpowered to issue the directions whereby it di sapproved
the auction held on 20.2.2002 and no exception can be taken to such a
course of action. The directions have been issued in the interest of the
Housi ng Board to generate revenue and to augnent its finances, it
cannot be faulted with on any ground.

6. The auction notice dated 3.2.2002 contained a condition to the
effect that the Chairman of the Housi ng Board shall have the fina

aut hority regardi ng acceptance of the bid. The second auction notice
i ssued on 19.2.2002 nentioned that the conditions of the auction wll
be same as nmentioned in the earlier auction notice. In'viewof this
condition in auction notice it is obvious that a person who had nade
the highest bid in the auction did not acquire any right to have the
auction concluded in his favour until the Chairman of the Housing
Board had passed an order to that effect. O course the Chairman of
the Housing Board could not exercise his power in an arbitrary

manner but so |long as an order regarding final acceptance of the bid
had not been passed by the Chairnman, the highest bidder acquired no
vested right to have the auction concluded in his favour and the
auction proceedi ngs could al ways be cancelled. What are the rights of
an auction bidder has been considered in several decisions of this
Court. However, we will refer to only one such decision, viz.,

Laxm kant vs. Satyawan 1996 (4) SCC 208 which is al nost identica

on facts as it related to auction of a plot by Nagpur | nprovenent
Trust. The auction notice in this case contained a condition that the
acceptance of the highest bid shall depend upon the Board of Trustees
and further the person making the highest bid shall have no right to
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take back his bid and the decision of the Chairman of the Board of
Trust ees regardi ng acceptance or rejection of the bid shall be binding
on the said person. After taking note of the aforesaid conditions it
was hel d: -

"Froma bare reference to the aforesaid conditions, it is
apparent and explicit that even if the public auction had
been conpleted and the respondent was the highest

bi dder, no right had accrued to himtill the confirnmation
letter had been issued to him The conditions of the
auction clearly conceived and contenplated that the
acceptance of the highest bid by the Board of Trustees

was a must and the Trust reserved the right to itself to
rej ect the highest or any bid. This Court has exam ned

the right of the highest bidder at public auctions in the
cases of Trilochan Mshra, etc. v. State of Orissa (1971) 3
SCC 153, State of Orissa v. Harinarayan Jai swal (1972) 2
SCC 36, Union of India vi Ms. BhimSen Walaiti Ram

(1969) 3 SCC 146 and State of Uttar Pradesh and Ors. v.

Vi jay Bahadur “Singh(1982) 2 SCC 365. It has been

repeat edl'y pointed out that State or the authority which
can be held to be State within the neaning of Article 12

of the Constitution is not bound to accept the highest
tender or bid. The acceptance of the highest bid is subject
to the conditions of holding the public auction and the
right of the highest bhidder has to be exami ned in context
with the different conditions under which such auction

has been held. 1In the present case no right had accrued to
the respondent either on the basis of the statutory

provi sion under Rule 4(3) or under the conditions of the
sal e whi ch had been notified before the public auction

was hel d."

This being the settled |l egal position, the respondent acquired no right
to claimthat the auction be concluded in its favour and the H gh Court
clearly erred in entertaining the wit petition and in not only issuing a
direction for consideration of the representation but also issuing a
further direction to the appellant to i ssue a demand note of the bal ance
amount. The direction relating to.issuance of the demand note for

bal ance amount virtually anpbunted to confirmation of the auction in
favour of the respondent which was not the function of the Hi'gh

Court.

7. The ot her question which requires consideration-is what are the
contours of power which the H gh Court would exercisein a wit
petition filed under Article 226 of the Constitution where the
challenge is to cancellation of an auction held by a public body where
the prime consideration is fairness and generation of public revenue.
Thi s question has been exam ned by a catena of decisions of this

Court. In a recent decision rendered in Master Marine Services (P)
Ltd. Vs. Metcal fe and Hodgki nson (P) Ltd. (2005) 6 SCC 138, where

after consideration of several earlier decisions, the Bench to which
one of us was a party, summarized the |egal principle as under in
paragraphs 11 to 15 of the said reports: -

"11. The principles which have to be applied in judicia

revi ew of adm nistrative decisions, especially those

relating to acceptance of tender and award of contract,

have been considered in great detail by a three Judge

Bench in Tata Cellular v. Union of India AIR 1996 SC

11. It was observed that the principles of judicial review

woul d apply to the exercise of contractual powers by

CGovernment bodies in order to prevent arbitrariness or

favouritism However, it nust be clearly stated that there

are inherent limtations in exercise of that power of

judicial review. Government is the guardian of the

finances of the State. It is expected to protect the

financial interest of the State. The right to refuse the
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| owest or any other tender is always available to the
CGovernment. But, the principles laid down in Article 14
of the Constitution have to be kept in view while
accepting or refusing a tender. There can be no question
of infringement of Article 14 if the Governnent tries to
get the best person or the best quotation. The right to
choose cannot be considered to be an arbitrary power. O
course, if the said power is exercised for any collatera

purpose the exercise of that power will be struck down.
(See para 85 of the reports, SCC para 70)
12. After an exhaustive consideration of a |arge

nunber of decisions and standard books on

Adm ni strative Law, the Court enunciated the principle
that the nodern trend points to judicial restraint in
admini strative action. ~The Court does not sit as a court
of appeal but merely reviews the nmanner in which the
deci si on was made. ~ The Court does not have the

expertise to correct the admnistrative decision. If a
revi ew of ‘the admnistrative decisionis permtted it wll
be substituting its own decision, without the necessary
expertise, which itself nmay be fallible. The Governnent
must have freedom of contract. In other words, fairplay
inthe joints is a necessary conconitant for an

adm ni strative body functioning in an admnistrative
sphere or quasi- adm ni'strative sphere. However, the
deci si on nust not only be tested by the application of
Wednesbury principles of reasonabl eness but al so nust

be free fromarbitrariness not affected by bias or actuated
by mala fides. It was al so pointed out that quashing
deci si ons may i npose heavy admi ni'strative burden on

the admnistration and lead to i ncreased and unbudget ed
expenditure. (See para 113 of the reports, SCC para 94.)
13. In Sterling Computers Ltd. v..Ms MN
Publications Ltd. AIR 1996 SC 51 it was held as under:
(SCC p. 458, paras 18-19)

"18. VWi | e exercising the power of judicia

review, in respect of contracts entered into on

behal f of the State, the Court is concerned

primarily as to whether there has been any

infirmity in the "decision making process.". ... By

way of judicial review the Court cannot exam ne

the details of the ternms of the contract which have

been entered into by the public bodies or the State.

Court have inherent limtations on the scope of any

such enquiry. But at the sane tine ... the Courts

can certainly exani ne whether "decision making

process" was reasonable rational, not arbitrary and
violative of Article 14 of the Constitution.

19. If the contract has been entered into w thout

i gnoring the procedure which can be said to be

basic in nature and after an objective consideration

of different options available taking into account

the interest of the State and the public, then Court
cannot act as an appellate authority by substituting

its opinion in respect of selection nade for

entering into such contract."

14. In Raunaq International Ltd. v. I.V.R Construction
Ltd. 1999 (1) SCC 492 it was observed that the award of

a contract, whether it is by a private party or by a public
body or the State, is essentially a comercial transaction
In arriving at a conmercial decision, considerations

whi ch are of paranount inportance are conmercia

consi derations, which would include, inter alia, the price
at which the party is willing to work, whether the goods
or services offered are of the requisite specifications and
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whet her the person tendering is of ability to deliver the
goods or services as per specifications.

15. The law relating to award of contract by State and
public sector corporations was reviewed in Air India Ltd.
v. Cochin International Airport Ltd. 2000 (2) SCC 617

and it was held that the award of a contract, whether by a
private party or by a State, is essentially a commercia
transacti on. It can choose its own nmethod to arrive at a
decision and it is free to grant any relaxation for bona
fide reasons, if the tender conditions permt such a

rel axation. It was further held that the State, its
corporations, instrunentalities and agenci es have the
public duty to be fair to all concerned. Even when sone

defect is found in the decision maki ng process, the Court
nmust exercise its discretionary powers under Article 226
with great caution and should exercise it only in
furtherance of public interest and not nerely on the

maki ng out. of a legal point. The Court should al ways
keep the larger public interest in mnd in order to decide
whet her itsintervention is called for or not. Only when

it comes to a conclusion that overwhel nming public
interest requires interference, the Court should interfere."

8. The sal e of ‘plots by the Rajasthan Housi ng Board by neans of
an auction is essentially a comrercial transaction. Even if sone
defect was found in the ultinate decision resulting in cancellation of
the auction, the court should exercise its discretionary power under
Article 226 of the Constitution w th great care and caution and shoul d
exercise it only in furtherance of public interest. The court should
al ways keep the larger public interest in mnd in order to decide

whet her it should interfere with the decision of the authority. 1In the
present case there was enough material before the State Governnent

to show that in the past plots in the area had fetched a price of

Rs. 10, 000/ - per square neter and the highest bid nade by the

respondent in the present case was nearly half, i.e., Rs.5750/- per
square meter, which clearly indicated that the auction had not been
conducted in a fair manner. If .in such a case the State Governnent

took a decision to disapprove the auction held and issued a direction
for holding of a fresh auction, obviously the said decision was taken
in larger public interest. In these circunstances there was absolutely
no occasion for the High Court to entertain the wit petition and issue
any direction in favour of the contesting respondent. The orders
passed by the | earned single Judge on 4.8.2004 and the order passed

by the Division Bench of the H gh Court on 23.9.2004 are clearly
erroneous in law and are liable to be set aside.

9. It appears that the respondent initiated contenpt proceedi ngs
agai nst the appellants in which a | earned single Judge passed an order
on 4.4.2005 observing that the order passed by the court on 4.8.2004
had not been conplied with in letter and spirit and a further direction
was i ssued to conply with the said order within two weeks. The
materi al placed before us shows that the appellant “No. 1 had issued a
notice to the respondent on 15.3.2005 and after giving a persona
hearing on the next day, had rejected its representation by the order

dated 18.3.2005. 1In these circunstances there was no occasion for
initiating any contenpt proceedi ngs agai nst the appellants.
10. In the result the appeal is allowed with costs. The order dated

4.8.2004 passed by the | earned single Judge and the order dated

23.9. 2004 passed by the Division Bench of the Hi gh Court are set

aside and the wit petition filed by the respondent is dismssed. The
order dated 4.4.2005 passed by the | earned single Judge in contenpt
proceedings is also set aside and the contenpt petition filed by the
respondent is dismssed. The noney deposited by the respondent No.

1 shall be refunded to it forthwith.
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