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HEADNOTE

In 1909 six persons created the ~Burhanpur Trust for
governing, managing and adninisteringthe affairs of a
school in Burhanpur. Under the Trust deed 18 persons were
appointed as the trustees and all -~ novable and inmovable
properties connected with the school were vested in them
Clause 5 of the Trust deed enpowered the trustees "to
appoint new trustees fromtine to tinme" and to frane rules
and regul ations for the benefit and efficient running of the

school . In 1917 the Hakim a Society was fornmed by the
trustees for the purpose of running the school and 12
persons were naned nenbers of the governing council in which
all the properties of the school were vested. Since then

ten nmenbers of the governing council have been admi ni stering
the properties in respect of which a trust was created in
19009. A suit under s.92 Code of G vil Procedurewas filed
for renoval of the ten menbers of the governing council
inter alia, on the ground the Hakim a Society and the ten
nenbers of the governing council had not been validly
appoi nted trustees of the trust properties.

Held, that the ten nenbers of the governing council of the
Haki mia Society were not validity appointed trustees of the
Trust properties and were liable to be removed from the
managenent thereof, The trustees of the Burhanpur Trust had
no power to create another body of men as trustees in their
own place. Trustees who have once entered upon the trust
cannot renounce their duties and liabilities except with the
perm ssion of the Court or wth the consent of t he
beneficiaries or by the authority of the trust deed itself.
Nor can trustees delegate their offices or any of their
functions except in sonme specified cases. In the present
case there was del egation of all the powers and functions of
the trustees ampunting to abdication in favour of a new body
of nen. The trustees sought to divest themselves of the
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properties vested in themby the trust deed and to vest them
in the

624

new body. Such abdication could not be permtted. There
was nothing in. the trust deed which allowed such an
abdi cation and substitution of trustees., The provision in
cl. 5 for appointnent of new trustees only pernitted the old
trustees to add to their nunber. Nor did the power to frane
rul es and regul ations authorise the trustees to give up the
managenment of the school thenselves or to divest them
selves of the properties entrusted to themby the trust deed
and vest themin other persons.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeals Nos. 466 and 407
of 1960.

Appeal s by special leave 'fromthe judgnent and decree dated
Cct ober . 30, 1956, of the fornmer Nagpur Hi gh Court (Now
Madhya Pradesh’ in F. A Nos. 79 and 95 of 1949.

C K. Daphtary, Solicitor~ general of India, J. B.

Dadachanji, O C. WMathur-and Ravinder Narain, for the
appel lants (in C A~ No. 406/60) and Respondent Nos, 12 and
14 to 17 (in C. A No. 407/60).

C. K. Dapht ary, Solicitor GCeneral of I ndi a, J.B

Dadachanji, Rameshwar Nath, S. N Andley and P.L. Vohra, for
the appellants (in C. A No. 407/60) and respondent Nos. 1
to 3 (in C A No. 406/60).

B. Sen and I. N Shroff, for respondent Nos. 5.and 6 (in
C. A No. 406/60) and Respondent Nos. 1 and 2 (in.C. A No.

407 of 60).
1962. August 17. The Judgnment of the Court was delivered
by

DAS GUPTA, J.-This unfortunatelitigation over a schoo
which was started sixty years agois one of the  unhappy
consequences of a feud that raised its ugly head’ in the

Daudi Bohra Community nmany years ago. The school was
started at Burhanpur by certain nmenbers of the Daudi ~ Bohra
Community of Burhanpur in the year 1902. 't was naned
Madr asai Fai ze Hakima and its object was to
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i mpart religious and secul ar education to boys of the  Daud

Bohra Comunity. Funds were collected for the purpose  of
the school from the nmenbers of that conmmunity for the
mai nt enance of the school. In the year 1908 English cl asses
were added to the school and in 1911 it was raised to the
status of a High School under the name "Mudrasai Hakima and

Coronation Hi gh School". Sone tine before this on May 24,
1909 one Daudi Bohra of Surat of the name of Abdul Hussain-
Abdul l ali Fai zul | abhai Michhala made a was of  certain

properties in Bonmbay for the benefit and advantage of this
school at Burhanpur. For the managenment of this, trust he
appointed as trustees 12 gentlenen whom he nmentioned  as
persons who had already been appointed trustees of the

school . Only a few nonths after this another trust cane
into exi stence for the benefit of the same school, by a deed
executed by six per sons, all Daudi Bohras and al

bel onging to Bur hanpur descri bing thenmsel ves as managers
of the school. They created by the deed "Wagf and trust of

their properties" which were nentioned in detail in the body
of the deed. Eighty persons, including thenselves were
named as the trustees. It is further stated by the
executants of the deed that all novable and inmovable

properties connected wth the school shall vest in these
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trustees. It is provided in the deed that the trustees hal
be entitled to govern, nanage and adm nister the affairs of
the school and shall have the power of framing rules and
regul ations fromtime to time for the benefit and efficient
running of the school ; and al so have the power to appoint
new trustees fromtinme to tine in accordance with such rul es
and regul ations. These trustees nanaged the school and al so
the properties belonging, to the school including the
properties of which wagf was nmade in its favour by the trust
deed of Septenber 15, 1909 without any trouble till March
1917. In the course of such managenent

626

sone of the original trust properties were converted into
new properties by the trustees with the help of additiona
donati ons received from nenbers of the Daudi Bohr a
Comunity. Trouble started in 1917 when sone nenbers of the
Conmunity started  declaring that Miullaji Taher Saifuddin
Saheb who, according to the main body of the Community was
the Dai-ul-Mitalag was not a Dai-ul-Mtalagq. About the sane
time four out of the 18 who were appointed by the trust deed
of Septenber 15, 1909 joined three other nenbers of the
Daudi Bohra Conmmunity of Burhanpur to forma society by the
nane of "Madrasai Hakim a & Coronation Society", the main
purpose of which was to run the Hakim a & Coronation High
and Prinmary School s at Burhanpur. Anbng other objects were
nentioned the developnent of branches of  the school at
di fferent places ; opening library or-libraries at suitable
centres ; conducting newspaper or newspapers ;. editing and
conpiling and publishing books. In the Menorandum of
Association it was provided that 12 persons nanmed therein
woul d formthe governing body to whomthe nmanagenment of the
affairs of the society shall be entrusted. It was  further
provided that properties of each ~and every description
acquired for or given to Madrasai Hakim a & Coronation Hi gh
School shall be vested in this governing body. The 10
persons who have been inmpl eaded as defendants 2 to 11 ,ire
nmenbers of the governing, body of the Society. From the
time they assunmed the managenent. of the Madrasai Hakima &
Coronation H gh School as nenbers of the Society they have
been adm nistering the properties of which wagf was nade in
favour of the school by the six gentlenen who executed the
trust deed of Septenber 15, 1909.

The suit out of which these appeals have arisen was started
under s.92 of the Code of G vil Procedure
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by 4 Daudi Bohra muslinms who clained to be interested in the
trust properties set out in the Schedule to the plaint as
menbers of the Daudi Bohra Community. Their main contention
in the plaint is that the first defendant, the Hakima
Society and the 10 defendants, defendants Nos. 2 to 11 were
not validly appointed trustees in respect of these trust
properties. They prayed in this suit for a declaration that
these defendants are not vaildly appointed trustees ;. for
their removal fromthe nanagenment of these properties —and
for an order on them to render accounts on their
adm ni stration of these properties. There was al so a prayer
for the appointnment of proper and fit persons for the
managenment of these properties in accordance with the
provi sions of the trust deed of Septenmber 15, 1909, and for
the framng of a schene for the adm nistration of the trust-
to which we shall latter refer as the Burhanpur Trust-if it
was necessary. The ground on which the plaint clainmed that
these defendants were not validly appointed trustees was
that they had not been appointed as such in accordance wth
the terms and conditions of the trust deed of Septenmber 15,
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19009. According to the plaint, whatever entrustnent took
pl ace by the constitution of the Hakim a Society was invalid
in law as the persons who got this registered as the Hakim a
Society had no right in law to vest these properties in the
Society or the menbers of the governing body of that
Soci ety.

As further ground for renoval of these defendants from the
managenent of these properties the plaint set out a nunber
of acts said to have been conmmitted by themwhich it was
al  eged ambunted to a breach of trust. One such act was the
def endants’ action in throwi ng open the Madrasai Hakima &
Coronation Hi gh School to students other than the Daud

Bohra Conmunity.
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The trustees of the trust created by M. Michhala were
i npl eaded as defendants 12 to r7. No relief was however
asked for against defendants 12 .to 17.

The rmain defences of defendants 1 to 11 were that they had
been validly appointed trustees of the properties nmentioned
in the ‘plaint under the trust deed. of Septenmber 1909 in
accordance with the rules framed under the trust deed. They
clained that the propertiesof the institution vested in
them and continued to renmain vested after the registration

of the Society. The all egation of breach of trust was
deni ed. In that / connection it was pleaded that the
admi ssion of non-Bohra students did not anpbunt to a breach
of trust. A large number of issues were franed; but it

woul d be wunnecessary to consider nost of these for the
decision of’ these ‘appeals. The principal 'question in
controversy was whether defendants 1 to 11 were validly
appointed trustees of —the properties clained as trust
properties in the plaint. The second question was as
regards the allegation of breach of trust. The first
guesti on was enbodied in Issue No. 9 thus : "Are defendants
2 to 11 duly appointed trustees under the trust deed dated
15-9-1909 ?" The Trial Court answered this question in the
affirmative. Rel ying on the provisions of Para. 6 of the
trust deed (of Septenber 1909) for the fram ng of rules and
regul ations for nanagenent of the school and  properties
connected with the school, the Court held that the ~persons
who were already trustees under the trust-deed  "had the
power by a resolution" passed by the mjority of the
trustees at their neeting to (i) appoint new trustees,. (ii)
to appoint a charge of the trust properties, (iii)  to -get
the body registered and, (iv) to frame rules and regulations
such as were enbodied in the Menorandum of , Associ ation of
the Hakima Society. It pointed out
629

that a mmjority of the trustees present at a neeting had
passed a resolution regarding registration of the society
and regarding the rules and regulations enbodied in the
Menor andum of  Associ ati on. This .registration in the
opi nion of the Court and the’ formation of the Committee of
its nmanagement for the registered society was "one’ of the
acts done by the trustees in the course of the nanagenents
"and was in fact an act to secure nore efficient managenent
of the trust property and the trustees had the power to do
it. The Court further held that while it was true that the
property which existed at the time the resolution to
register the society was passed was then vested in the
trustees then existing, there was nothing to prevent those
trustees "'who wunder the Ex. P-3 had the power to frane
rules and regul ations for the nanagenent of the school and
the properties connected with it, fromproviding for the
vesting of the property in the menbers of the governi ng body
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by a rule franed by themat a neeting of the trustees held
according to the terns of Ex. P-3." According to the Court
"the trustees had the power to vest the existing property in
a governing body consisting of only sone of them by a
resol uti on passed at a neeting of trustees." Accordingly the
Court held that defendants 2. to Il who were nmenbers of the
governing body of the Hakim a Society nmust be held to be
validly appointed trustees according to the terms of the
trust deed of Septenber 15, 1909, Ex. P-3 in respect of al
the properties endowed for the benefit of the school with
the exception of Miuchhal a trust property.

The question of breach of trust by defendants 2 to 11. was
enbodied in Issue No. 6 in these woirds "(a) Dd the
governing body of the School wuse the trust properties

(mentioned in the plaintiffs’ list M or any i ncone
therefromfor fighting out litigation in 1925 (C. S. No. 32
of 1925)?
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(b) Did 'they msappropriate the trust property or incone
t her ef ron?

(c) Was the litigation for the benefit of the school"'?
Anot her part of the allegation of breach of trust finds
place in Issue No. 11 (c) thus : "Is the admi ssion of the
students who do not belong to the Daudi Bohra Community
i nconsistent with the object of the trust"? The Trial Court
answered questions 6 (a) and (e) in the negative i.e., it
found that the governing body did use trust - properties or
i ncone therefromfor fighting out litigation in C S. No. 32
of 1925 and that the litigationwas not for the benefit of

the school. Yet the Court answered Issue No. 6 (c) in the
negative, finding that such expenditure did not ambunt to
nm sappropriation. The basis of this last finding is that

though some part of the trust fund was nisapplied in
neetings part of the expenses of litigation which was not
for the benefit of the school the defendants 2 to 11
bel i eved, though wongly, that by this litigation they woul d
be safeguarding the rights of ‘boys who were receiving
education in the school and so the litigation was in the
interests of the institution.
The Trial Court refused to mmke -a declaration t hat
defendants 1 to 11 were not validly appointed or for their
renoval . It however gave a decree for the renoval  of
defendants 12 to 72 to 17, the trustees of the Michhala
Trust. Defendants 12 to 17 were further ordered to deposit
into the Court the amunt collected by them from the
Muchhal a trust property and were forbidden to recover any
income fromthat property after the date of the decree.
The defendants 2 to 11 were ordered to deposit the sum of
Rs. 15,596-5-8 which they were found to have m sapplied. It
was ordered that if this amobunt was not paid by them they
shall be removed and a:

631
schene woul d be franed and a now trustee woul d be appointed
to take charge of and manage the Madrasai Hakima &
Coronation Hi gh School and the properties endowed for its
benefit. A Commi ssioner was directed to be appointed to
ascertain the anmount paid by the managers of the Muichhala
trust property to the trustees defendents 12 to 17 and to
determ ne the anmpbunt in the hands of these defendants. The
same Comm ssioner was also directed to determne the anount
spent by defendants 2 to 11 on religious education in
accordance with the directions of the trust deed. The
amount was found due to be paid to defendants 2 to 11 to be
then deposited, by themin a recogni sed bank for the benefit
to the school
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Against this decree of the Trial Court the plaintiffs
preferred an appeal to the High Court of Judicature at
Nagpur. Anot her appeal was preferred by defendants 12 to 17
against the Trial-Court’s judgnent in so far as it directed
their renoval and gave other reliefs agai nst them
Def endants 1,2,4,5, 9 and 10 filed cross-objections in which
they chall enged the correctness of the Trial Court’s finding
that there had been misapplication of the trust fund to the
extent of Rs. 15,596-5-8 and Rs.900/-. The Hi gh Court
di smissed both the appeals as al so the cross-objections and
affirmed the decision of the Trial Court in full

Against the Hi gh Court’s decision two appeals have been
filed before this Court-- one by the plaintiffs and the
other by defendants 12, and 14 to 17 by special |eave
granted by this Court.

The appeal by defendants 12, and 14 to 17 can be easily
di sposed of. Their contention.is that the Trial Court as
also the High Court erred in granting a decree against them
when the plaintiffs in the suit had not asked for any such
relief. . ‘ILn our

632

opi nion, this contention nust be accepted as correct. Wile
it is true that these five appellants, Sheikh Abdul Kayum
Seth Abdul abhai, Miulla Abdulla Bhai, Milla Mhanmred, Bha
and Seth Hasanali along with Shei kh Fida Ali were inpleaded
as defendants no relief was sought against them nor was any
avernents nmade for that purpose. The prayers in para. 26
asked for a declaration that "defendants"' are not validly
appoi nted trustees, that ."’'defendants" maybe renmoved from
the managenent of the properties and that the ' defendants”
may be ordered to render an account of their admnistration
of the trust properties. In para. 20 also ‘the word
"def endant s" was used without any qualification when it was
said that it was absolutely necessary inthe interest of the
said trust that the "defendants" are not properly appointed
trustees of the said trust and that the "defendants" are
trustees de sontort.

But when the plaint is read as a whole, especially the
statenments in para. 19 it beconmes quite clear that the
plaintiffs in the present suit are seeking relief only
agai nst defendant, 1, Hakinmia Society and the -defendants
Nos. 2 and 11, the menbers of the Society. —The avernents on
which the case that defendants are not validly appointed
trustees and are trustees de sontort are made. in respect
only of these 11 defendants. The allegations of breach of
trust are also made only against t hese defendant s.
Paragraph 10 puts the nmatter in clear perspective in these
words : "The plaintiffs say that defendant ('No. 1 and
defendants- 2 to 11 who are the present nenbers of defendant
No.1 Society are liable’ to be renoved on the follow ng
grounds." This statenment is followed by.an enuneration of
six grounds all of which clearly and unmi stakably refer only
to these 11 defendants. Common sense and ordinary rules of
grammar therefore conpel us to read the words "defendants”
633

in Paras 20 and 26 to nean only defendants Nos. 1 to 11
We have no doubt therefore that the courts bel ow m sdirected
thensel ves in thinking that the plaintiffs had asked for any
relief as against defendants 12 to 17.

It was stated before us that the Michhal a trust was outside
the jurisdiction of the Trial Court and’ that even if any
relief had been asked for against defendants 12 to 17 the
Trial Court would not have been conpetent in law to give
such relief. It is unnecessary for us to consider that
aspect of the matter as it is abundantly clear that the
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plaintiffs did not ask for any relief against defendants 12
to 17 and for that reason alone the courts below acted
illegally in passing any decree as agai nst those defendants.
In the two appeals filed respectively by the plaintiffs and
defendants 12, and 14 to 17 the appellants are represented
by the learned Solicitor-General and it is conceded by him
for the plaintiffs that the plaint did not claimany relief
agai nst defts. 12 to 17.
The appeal No. 406 of 1960 which is by the origina
defendants 12 & 14 to 17 nust therefore be all owed.
The appeal which has been numbered as 407 of 1960 is by the
four plaintiffs. The first contention raised on their
behalf by the learned Solicitor- GCenera) is that the
original trustees of the Burhanpur trust had no power in |aw
to divest thenselves of the property vested in themby the
trust deed or to vest these properties in any society or its
governi ng body, even though the society or the governing
body m ght include some or all of the old trustees. 1In the
present case it was contended in the plaint and urged before
us on behalf of the appellants that the evidence would show
that all the old trustees had not joined in the act of
634
formation of the Hakim a Society and transfering t he
property vested in themto the society or its nenbers.
Assumi ng, however, for the purpose of the present question
that what was done shoul d be deenmed in law to be the act. of
the entire old body of the trustees, even so, the |earned
Counsel argues, the'act had no legal validity and did not
produce in |law the consequence of constituting the Hakim a
Society or its menbers trustees in place of the old
trustees. In our judgnment, this contention nust succeed.
There cannot, in our opinion, be any doubt about the
correctness of the |legal position that ~trustees ' cannot
transfer their duties, functions and powers to some ' other
body of nen and create themtrustees in their own place
unless this is clearly permtted by the trust deed, or
agreed to by the entire body of beneficiaries. A person who
is appointed a trustee is not bound to accept the trust, but
havi ng once entered upon the trust he cannot renounce the
duties and liabilities except with the permission of the
Court or wth the consent of the beneficiaries or by the
authority of the trust deed itself. Nor —can a trustee
del egate his office or any of his functions except in sone
speci fied cases, The rul es agai nst renunciation of the trust
by a trustee and agai nst del egation of his functions by a
trustee are enbodied, in respect of trusts to which the
Indian Trusts Act applies, in sa. 46 and 47 of -that Act.
These sections run thus
"46, A trustee who has accepted the trust can-
not afterwards renonce it except (a) with the
permssion of a principal GCvil “Court of
Oigi nal Juri sdi ction, or (b) i f t he
beneficiary is conpetent to contract, with his
consent, or (c) by virtue of a special power
in the instrument of trust.
635
47. A trustee cannot delegate his office or-
any of his duties either to a co-trustee or to
a stranger, unless (a) the instrunent of trust
so provides, or(b) the delegation is in the
regul ar course of business, or (c) t he
del egati on is necessary, or (d) t he
beneficiary, being conpetent to contract,
consents to the del egation.”
It is true that s. | of the Indian Trusts Act makes
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provisions of the Act inapplicable to public or private
religious or charitable endowrents; and so, these sections

may not in terns apply to the trust now in question. These
sections however enbody nothing nore or Iless than the
principles which have been applied to all trusts in al

countries. The principle of the rule against delegation

with which we are concerned in the present case, is clear; a
fiduciary relationship having been created, it is against
the interests of society in general that such relationship
should be allowed to be terminated unlilaterally. That is
why the | aw does not permit delegation by a trustee of his
functions, except in cases of necessity or with the consent
of the beneficiary or the authority of the trust deed
itself; apart fromdelegation "in the regular course of
busi ness", that is, all such functions which a prudent man
of business would ordinarily delegate in connection with his
own affairs.
VWhat we have got in the present case is not delegation of
sone functions only, but delegation of all functions and of
all power's and is nothing short of abdication in favour of a
new body of nen. Necessarily there'is also the attenpt by
the old trustees to divest thenselves of all properties
vested in themby the settlor and vesting them in another
body of persons. W know of no principle of law and of no
authority which permts such abdication of trust in favour
of anot her body of persons.
636
In the deed itself there is no thing which contenplates or
allows such an abdication and the substitution of the old
trustees by a new body of trustees. It is necessary in this
connection to consider the terns of cl.5 of thetrust deed,
That clause is in these words: -

"5. Al the aforesaid trustees 3hall be

entitled to govern, manage and adninister the

affairs of the school above. These trustees

shall have the power of framng rules and
regul ations fromtine to tine for the benefit
and the efficient running of the school, and
they shall have the power to appoint new

trustees fromtine to tine in accordance wth
the rules and regulations on behalf hereof.
Al the novable and imovable properties
connected with the said school shall come to
vest in the trustees and they shall be managed
and administered in accordance with the rules
and regul ations franed on that behalf. The
trustees for the tine being shall ~ have the
power to alter and cancel the rules and
regulations and to frame new ones instead
thereof at the tinme when necessary. The
treasurer shall have the power to “open the
cash account in some reliable bank ‘and he
shal | always arrange for cash dealings to the
benefit of the said school in accordance wth
the holy law of Islam (Shariat)."

The provisions for the appointnent of new trustees cannot by

any stretch of inmagination be hold to nean the substitution

of the old body of trustees by a new body. That provision

only permts the old trustees to add to their nunber. Nor

does the power to frame rules and regulations for the

benefit and efficient running of the school authorise the

trustees to give up the nanagenent of the school thenselves

or to divest themselves of the

637

properties entrusted to themby the trust deed and vest them
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in other persons. W are satisfied therefore that cl.5 of
the trust deed does not in any manner authorise the trustees
appointed by deed to abdicat in favour of anthor body of
persons or to constitute that body as trustees in their own
pl ace.

There is no question here also of the beneficiary, i.e., the
school consenting to such abdication. There is therefore no
escape fromthe conclusion that the act of the trustees, who
were appointed by the trust deed, in handing over the
managenent of the school to the Hakimia Society and the
properties of the school to the nenbers of the governing
body of the Hakima Society was illegal and void in law. The
nmenbers of the Society or the nmenbers of the governing body
did not therefore be. conme trustees in respect of the
properties which are covered by the Burbanpur trust.

This position in lawis not seriously disputed by M. Son,
who appeared before us on behalf of the respondents. He has
however taken before wus a noval line for suporting the
decision ~/of the courts below ~He has tried to persuade us
that the trust deed of Septenber 1909 creates a trust only
in respect of the properties that  belonged to the six
persons who executed the trust deed. These properties have
been set out in cls. 7 to 12 of the deed. This deed
therefore has not created any trust in respect of such of
the properties nentioned in the plaint which do not fal
within the properties nentioned in these <clauses of the
trust deed. As regards cl.5 of thetrust deed which has
been set out above and which states that "' All the novable
and imovable properties connected with the 'said schoo
shall cone to vest inthe trustees,” the Ilearned Counse
states that the six settlors who executed this trust deed of
Sept enber 1909 have not been shown to have bad any title to
t hese

638
novabl e and i mmovabl e properties connected with the | school
The school, argues the |earned Counsel, is nerely a

beneficiary of the trust and the properties of the school do
not beconme trust properties entrusted to these trustees
nerely because the settlors have createated a trust in
respect of other properties. There is no question therefore
of any property-other than the properties nmentioned .in
Paras. 7 to 12 of the deed-having been vested in - the
trustees appointed by the deed, or their di vesting
thenselves of the sane. It isonly in so far as the
defendants 1 to 11 claim to be the +trustees of the
properties nmentioned in cls. 7 to 12 of this deed that they
can be considered to be not validly appointed trustees. M.
Sen submits that his clients do not claimto be trustees in
respect of these properties, viz., those which are nmentioned
incls. 7to 12 of the deed. |In so far as they manage these
properties an order, nmay be nade agai nst themrenoving them
fromthe managenment of these and they may be asked to render

accounts in respect of these properties, only. 1In respect
of other properties which according to M. Sen are the
properties belongining to the beneficiary school, however,

no order could properly be nmade, as they are outside the
Bur hanpur trust that came into existence by the trust deed
of Septenber 1909.

The argunent appears attractive at first sight and even
pl ausi bl e. Unfortunately, however, for the respondents,
this case which their Counsel now seeks to make was never
their case in the courts below. Far fromsaying that sone
of the properties nentioned in the plaint as trust
properties of the Burhanpur trust are not in fact covered by
the trust deed, these respondents have all along made the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 11

definite case that they were validly appointed trustees of
those properties in accordance with the trust deed of
Septenber, 1909. Their case in this matter may
639
best be described in the words used in Para. 4 of the
witten statenent thus
"It is admitted that on or about 19th March
1917, seven persons signed a nenorandum of
Associ ati on and registered thenselves as
menbers of the Society under Act XXI of 1860.
Def endant says that all these persons were the
trustees and in the managenent of be trust
properties under trust deed dated 15-9-1909
and were either appointed under that trust or
under the rules framed thereunder, and in whom
the properties of the institution vested and
the same continued to be vested after the
registration of the Society."
Thi s paragraph unanbi guously accepts the plaintiffs’ case
that all the properties specified in the Schedule M attached
to the plaint are properties covered by the trust in
guestion and it pleads that defendants 2 to’ 11 are validly
appointed trustees of the said trust. The Judgment of the
Trial Court and the H gh Court also clearly show that before
them these defendants clained to be trustees-validly
appointed in accordance with the trust deed of Septenber
1909-of all the properties that were nentioned as trust
properties of that deed in the plaint. Nothing appears to
have been pl eaded either in the witten statement or at the
trial or during the argunents that the settlors of this deed
of Septenber 1909 could not create a trust in- respect of
"all the novabl e and i movabl e properties connected with the
said school", as those properties’ -did not belong to them
On the contrary. the respondents clained all along to have
become trustees in respect of. not only of the properties
mentioned in cls. 7 to 12 of the deed but also of all |other
properties of the school, on the strength of this very trust
deed, M. Sen’s
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contention that some itens of the properties  mentioned in
the plaint as trust properties covered by the trust deed of
Septenber 15, 1909 were not so covered cannot therefore be
accept ed,
W find it established therefore that defendants 1 to 11
were not validly appointed trustees in respect of the trust
properties nmentioned in the plaint. Their  possession and
managenment of these properties nust therefore be held to be
only in the character of trustee de sontort. They. are
liable there-fore to account for their entire  period of
managemnent .
From the very fact that they have no legal right to renmain
in possession of the trust properties, not having been
validly appointed as trustees, it is equally clear that the
plaintiffs are entitled to a decree that those defendants 1
to 11 be renpved fromthe managenent of the properties.
The | earned Solicitor-General challenged the correctness of
the findings of the courts below that these defendants
(defendants 1 to 11 ) did not by their misapplication of
trust funds to the extent of Rs. 15,596-5-8 and Rs. 9001-
conmit msappropriation and also that the adm ssion of
students who did not belong to the Daudi Bohra Community was
not inconsistent with the object of the trust, W think it
unnecessary however to consider these nmatters inasnuch as
even if these findings of the courts below are correct the
plaintiffs are entitled to the reliefs they have asked for
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in this suit. Besides the anbunt of Rs. 15,000/-and odd has
been already paid by defendants 2 to 11 under the decree of
the Trial Courts. It is necessary to nmention the fact that
an assurance was given to by the learned Solicitor-Cenera
that in any case the interest of the non-Bohra students wll
be safeguarded in this school

Accordingly, we allow the appeal and order that it be
decl ared that the defendants 1 to 11 are

641

not validly appointed trustees in respect of the trust
properties nmentioned in the Iist Mannexed to the plaint ;
that the defendants be renoved fromthe managenent of these
properties and they be ordered to render an account of their

adm nistration of these properties. Necessary directions
for the rendering of accounts will be nade by the Tria
Court and in doing so, credit-will be given to defendants 2

to 11 of Rs. 15,000/and odd already paid by them The
plaintiffs-appellants admt that it is not necessary to
frane any scheme for the adm nistration of the trust and we
agree that this is not necessary-at |least for the present.
It is necessary however that new trustees be appointed for
the adninistration of ~the -trust. of the woriginal 18
trustees all except  one are dead and sole survivor is
admttedly too old to carry on the adm ni stration
successfully. The /'very fact that for many year’s he has not
di scharged any functions as a trustee ‘also nakes it
necessary that new trustees should be appointed. We
therefore direct that suitable persons be appointed by the
Trial Court as newtrustees after giving an opportunity to
the plaintiffs and other responsible nmenbers of the Daud

Bohra Conmmunity to place their reconendations and objections
inthis matter.

Both the appeals are accordingly allowed,” The Plaintiffs
will get their costs here and also in the Trial Court and
the Hi gh Court fromdefendants 1 to 11. There will be one
set of hearing fee for the two appeal s.

Appeal s al | owned.
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