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ACT:

Crimnal Procedure Code, 1973: ss.321 & 329--Nolle
prosequi - Wt hdrawal from prosecution--Ri-ght of public prose-
cutor--Charge franmed against accused--Wthdrawal whether
| egal

HEADNOTE

Section 321 Crimnal Procedure Code, 1973 enpowers a
Public Prosecutor incharge of a case to withdraw with the
consent of the court fromthe prosecution of any person in
respect of any one or nore of the offences for which he is
tried, at any tine before the judgnent is pronounced.

Respondent No.1 Ex-Chief Mnister of Oissa, was alleged
to have misappropriated a huge sum said to have been col -
lected by District Congress Conmittees fromvarious conpa-
nies for publication of their advertisenents in party’s
souvenirs before the 1971 General Elections. A case was
registered by the Vigilance Departnent against her and a
charge-sheet submitted. The Addl. Chief Judicial = Mgistrate
framed charges under ss. 406, 467,471 and 120 of the I'PC

After the 1980 General Election, the State ~CGovernnent
took a policy decision to withdraw cases against politica
| eaders who were subjected to victimsation. The Specia
Public Prosecutor on being satisfied that the charge of
crimnal breach of trust would fail against respondent No.1
filed a petition under s.321 Cr.P.C. and sought the 'perm s-
sion of the court in public interest for wthdrawal of the
case, when the case was posted for consideration of charge.

After making an objective assessnment of the nmerits  of
the application and being satisfied that the wthdrawal of
the prosecution would in no way affect any public interest
or inprove any public confidence the Addl. Chief Judicia
Magi strate granted consent to withdraw fromthe prosecution.
The appellant’s revision petition having been dism ssed by
the H gh Court he appeal ed by special leave to this Court.
Di sm ssing the appeal the Court,
692
HELD: Per Oza, J. (Bhagwati C J.l. and Oza, J.)

I. Once a charge has been franed agai nst the accused on
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the basis that there was ground for presuming that he had
conmtted the offence charged against him the Public Prose-
cutor cannot nake an application for withdrawal from the
prosecution and the Magistrate cannot give his consent to
such withdrawal on the ground that there was insufficient or
no evidence to sustain the prosecution. [698H 699B]

2. The charge of crimnal breach of trust framed agai nst
respondent No. 1, however, was totally groundl ess. There was
nothing on record to indicate that the entrustment of funds
to her was for the specific purpose of being utilised only
for the purpose of publication of advertisements in the
souvenirs. It was not the case of the prosecution that any
of these anobunts were handed over by any of the conpanies to
her. The entrustnent of these anpunts, if at all, was to the
souvenir conmittee of the Al India Congress Conmittee and
respondent No. 1 could not be charged for utilising any of
these anounts for the purpose other than that for which it
was entrusted to her. The charge against her, therefore,
coul d not 'he sustained. [699E-GF

Instead” of permitting the prosecution to he wthdrawn
under s.321 the charge framed agai nst respondent No. 1 is
guashed under s.239 of the Code of Criminal Procedure, 1973.
[ 699H 700A]

Per Venkat aram ah, J.

I.1. Consent /can he given under s.321 of the Code of
Crimnal Procedure, 1973 for w thdrawal fromthe prosecution
of a case at any tinme before the judgnment is pronounced. The
framing of the charge cannot be an inpedi nent to give con-
sent to such withdrawal .

1.2. In the instant case, the Public Prosecutor had
applied his mnd to the case before applying for wthdrawa
and the Chief Judicial Mgistrate had not ~commtted any
error in giving his consent to such w thdrawal. The order
was, therefore, fully justified."

2. The decision in State of Bihar v. Ram Naresh Pandey,
[1957] SCR 279, interpreting s.494 of the Code of Crimnal
Procedure, 1898 and the decision in RK Jain v. State
through Special Police Establishment & Os., [1980] 3 SCR
982, interpreting s.321 of the Code of Crimnal ~ Procedure,
1973 do not call for any reconsideration.[694C E]

693
Per Khalid, J.

. Oder of withdrawal passed by the Additional ~ Chief
Judicial Mgistrate is upheld. [695D

2. Consent can be given under s.321 of the Code of
Crimnal Procedure for withdrawal fromthe prosecution of a
case, not only when the charge is not franed but even after
the charge is framed and at any time before the judgnent.
[ 694H 695A]

3. Section 239 of the Code of Criminal Procedure 1973 is
not attracted to the facts of the case for the propriety of
the charge framed was not at issue. [695B, (]

Sheo Nandan Paswan v. State of Bihar, Crimnal ' Appea
No. 241 of 1983 deci ded on 20t h Decenber 1986, applied.

State of Bihar v. Ram Naresh Pandey, [1957] SCR 279 and
R K Jain v. State, [1980] 3 SCR 982, referred to.

Per Natarajan, J.

1. The consent given by the Additional Chief Judicia
Magi strate to the Special Public Prosecutor for wthdrawa
of the prosecution suffers fromno error of |law, patent or
latent. [701@

2. There is no material in the case to show that the
Special Public Prosecutor was influenced by any inproper
notives for filing the application for withdrawal of the
prosecution or that he had acted against his will at the
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behest of anyone el se. The Additional Chief Judicial Magis-
trate had bestowed judicial consideration over the matter
and had thereafter passed a reasoned order. Not only he but
also the High Court had found after a careful scrutiny of
rel evant factors and circunstances, that the application for
wi thdrawal of the prosecution nade by the Special Public
Prosecutor fully satisfied the tests laid dowmn by the Su-
preme Court inasmuch as the Public Prosecutor had not exer-
cised his executive function inproperly and also had not
attempted to interfere with the normal course of justice for
illegitimte reasons or purposes. [700D-E, 701.E-F]

State of Bihar v. Ram Naresh Pandey, [1957] SCR 279 and
R K. Jain v. State, [1980] 3 SCR 982, referred to.

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No.49
of 1983.

694

From the Judgnment and Order dated May 14, 1981 of the
Oissa Hgh Court in Crl. R No. 21 of 1981
V.J. Francis for the Appellant.

Anil B. Divan, D.P. Singh, GS. Chatterjee, R K Mehta,
Sal aman Khurshid, /L. R~ Singh and Vinoo Bhagat for the Re-
spondent s.

The Judgnent of the Court was delivered by

VENKATARAM AH, « J: | agree that this appeal has to be
di smssed. | amof the view that the decision in The State
of Bihar v. Ram Naresh Pandey, [1957] SCR 279 interpreting
section 494 of the Code of Crimnal Procedure, 1898 and the
decision in RK Jain etc. v. State through Special Police
Establ i shment and Ohers, [1980] 3. SCR 982 interpreting
section 321 of the Code of Criminal Procedure, 1973 do not
call for any reconsideration. Il-amin full agreement wth
the views expressed in these decisions. | amsatisfied that
the Public Prosecutor had applied his mnd to the case
bef ore applying for withdrawal and the Chief Judicial Mgis-
trate has not conmmitted any error .in giving his consent to
such withdrawal. Such consent can be given at any tine
before the judgnent is pronounced. The fram ng of the charge
cannot be an inpediment to give consent to such wthdrawa
as it is evident fromsection 321(b) of the Code of Crim nal
Procedure, 1973.

The appeal is, therefore, dism ssed.

KHALI D, J: | have just received (at 3.45 p.m on 19t h
December, 1986) a draft Judgment by Oza. J. in the above
case. | agree with the conclusion that the appeal has to be
di sm ssed, but not, with respect, with the reasoning / con-
tained in the Judgnent. Since the case is listed for /Judg-
ment on 20th Decenber, 1986, | do not have tinme to wite a
detai |l ed Judgnent.

The question to be decided in this appeal is the scope of
Section 321 of Crimnal Procedure Code. Oza, J. has set
aside the permission granted by the Court to wthdraw the
prosecution under Section 32 1, Criminal Procedure Code, but
al l owed the appeal quashing the charge franed against re-
spondent No. 1 under Section 239 of the Code of Crimna

Procedure. | regret to state that | cannot re-concile nyself
with this approach. A cursory. glance at Section 32 1 wll

sati sfy anyone that consent can be given for wi thdrawal from
the prosecution of a case,

695

not only when the charge is not flaned, but even after the
charge is framed and at any tinme before the Judgment.
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This appeal along with Crimnal Appeal No. 48 of 1983
were directed to be posted before a Constitution Bench to
consi der the scope of Section 32 1, Crinminal Procedure Code.
That being so, | do not think it proper to abandon that
pursuit and take refuge under Section 239 of Crimnal Proce-
dur e Code.

In a separate Judgrment to be pronounced by me in Crim-
nal Appeal No. 241 of 1983, | have outlined the scope of
Section 321 of Criminal Procedure Code. What is to be decid-
ed in this case is whether the order passed by the Mg S-
trate under Section 32 1, Crimnal Procedure Code, is proper
or not. We are not called upon to consider the propriety of
the charge franed and then exanmine the evidence and see
whet her the accused should be discharged or the charge
framed shoul d be uphel d-

| adopt the reasons given by me in Crimnal Appeal No.
241 of 1983, relying upon the decision reported in [1957]
SCR 279 (State of Bihar v. Ram Naresh Pandey) and in [1980]
3 SCR 982 (R K Jain v. State) and uphold the order of
wi t hdrawal ~passed by the Additional Chief Judicial Magis-
trate, Bhubaneswar, and upheld by the Hi gh Court in revi-
sion, and dism ss the appeal

QzA, J: [For hinself and on behal f of Bhagwati CJ.] The
present appeal by special leave is directed against the
j udgrment of the High Court of Orissa dated 14th May 1981 in
Criminal Revision No. 21 of 1981 arising out of an order
dated 20th Septenber, 1980 passed by Additional Chief Judi-
cial Magistrate, Bhubaneswar allowi ng an application filed
by the Special Public Prosecutor wherein he prayed for
wi thdrawal fromthe prosecution of the Vigilance Case No. 33
of 1977 agai nst Respondent No. 1 By the inmpugned. judgment,
the Hgh Court dismissed Crinmnal Revision filed by the
appel l ant-petitioner and confirned the -order passed by
Addi tional Chief Judicial Mgistrate.

The Vi gil ance Department ~submtted a char ge- sheet
agai nst respondent No. 1 on the allegation that Al India
Congress Party sone tinme before the General Election of the
Parliament in the year 1971 set out a programe ‘to /raise
funds for publication of Souvenir on behalf of° the said
party by each of the District Congress Commttees under
di fferent provincial Congress Conmittees to educate people
about the policy and programe of the Congress Party and the
achi evenents in
696
the context of 1971 Elections. It was alleged that the
Souvenir Committee was formed and huge ampbunt was coll ected
fromdifferent compani es at Del hi and Bonbay for publication
of advertisenments in the Souvenirs. It is further alleged
that Snt. Nandini Satpathy respondent No. 1 nisappropriated
a sumof Rs. 1,02,200 out of this anpbunt collected from the
conpanies and did not take steps for asking the Conpanies’
advertisenents for publication in the Souvenirs. It is
all eged that forgery was commtted and Shri Ramanath ' Panda,
respondent No. 2 was also alleged to have participated wth
respondent No. 1 in msappropriation of the aforesaid
amount. On the information of Shri  Shyansunder Mbhapatra,
Ex- Member of Parlianment, a case was registered by the Vigi-
| ance Departrment and ultimately a charge-sheet was submtted
agai nst respondent Nos. 1 and 2. Shri B.M Patnaik the then
Advocat e General of Orissa was appointed as a Special Public
Prosecutor to conduct the case. By order dated 27.9. 1979,
the Additional Chief Judicial Magistrate franed charges
under Sections 406, 467, 471 and 120 of the |I.P.C.  agai nst
respondent No. 1 and under Section 406 read with Section 34-
of the |I.P.C. against respondent No. 2.
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After the General Elections of Muy/June, 1980, Shri
Patnai k resigned fromthe office. Advocate GCeneral and
also informed the State Governnent that he was not inclined
to continue as Special Public Prosecutor in the case against
Smt. Nandini Satpathy. In fact, though the case had been
fixed on a nunber of dates between July and Novenber, 1980
Shri Patnaik did 'not appear in the case on any one of these
dat es.

Thereafter respondent No. 4 who had been appointed as
Speci al Public Prosecutor to conduct the cases of the Vigi-
| ance Department under Section 24(6) of the Code of Crinina
Procedure was instructed by the Government in the Vigilance
Departnment to take charge of this case. On 5.11.80, Shr
P. K.  Mhanty, Advocate sent a letter to the then Advocate
General Shri  Gobind Das requesting himfor withdrawal of
this .case and by letter dated 6.11. 1980 the | earned Advo-
cate Ceneral Shri Gobind Das forwarded this letter of Shri
P. K. Mhanty, Advocate to the Chief Secretary who endorsed
the letter to Inspector General (Vigilance) asking him for
his comrents. |I.G of Police (Vigilance) suggested that it
woul d be proper to obtainthe views of the Law Departnent,
and after receipt of the comments of I.G of Police (Vigi-
lance) the Chief Secretary referred the matter to the Law
Departnment for advice -and the Legal " Renenbrancer after
considering the |egal position regarding the withdrawal of
the prosecution observed as under
697
"As it sonetinmes happens, Political |eaders are subjected to
victimsation. Resort is had to law courts to harass politi-
cal rivals. In viewof the lawlaid domm by the Suprene
Court Governnment may take a policy decision to curb such
political victimsation through |aw Courts and direct wth-
drawal irrespective of the question whether or not there is
sufficient evidence in support of the prosecution

The instant case is one instituted against Snt

Nandi ni Sat pat hy, Ex-Chief Mnister of Oissa.’” It is possi-
ble for Governnent to take notice of the intense politica
rivalry between Snt. Nandini Satpathy, on the one 'hand and
the erstwhile | eaders of Janta Party on the other hand that
notive behind institution of such cases was political vic-
timsation rather than vindication of the |aw. Governnent
may suggest withdrawal of such cases to the concerned Public
Prosecutor."

On the receipt of this opinion fromthe |aw Departnent,
the file was endorsed by the Chief Secretary to the Law
M nister and the Law M nister endorsed the file to the Chief
M nister. After considering the matter fromall angles, the
Chief Mnister passed an order dated 13.11.1980 that the
case be wthdrawn. By letter dated 15.11.1980, the '|I.G
(Vigilance) conmunicated the decision of the Governnent to
withdraw the prosecution to the Special Public Prosecutor
Shri  Di bakar Bhuyan and requested him to take necessary
action in the matter. After respondent No. 4 was put in
charge of the <case, he exam ned the case diary and the
connected papers and on being satisfied that the charge  of
crimnal breach of trust would fail against Snt. Nandin
Sat pathy, he filed an application under Section 32 1 of the
Code of Criminal Procedure for withdrawal fromthe prosecu-
tion on, having found that the charged ambunts in this case
are contributions to Souvenir Committee of the Al India
Congress Conmittee and that none of the nenbers of the
Central Souvenir Conmittee has conpl ai ned of any di shonest
use or fraud or injury or wongful loss to the Conmttee or
AICC for such non-utilisation of the funds and that the
of fences charged would ultimately depend upon the proof of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

di shonest intention or fraud or wongfU loss to the’ Cen-
tral Souvenir Conmittee or to the AICC. On 16.12. 1980 the
Speci al Public Prosecutor nmade an application for additiona
ground to be added in the application for withdrawal and the
addi ti onal ground alleged was that in public interest and in
the changed circunstances, the State CGovernnment desired to
wi thdraw fromthe prosecution

698

After consideration of the case, the Additional Chief
Judicial Magistrate by order dated 20th Decenber, 1980
recorded his consent and permtted the Special Public Prose-
cutor to withdraw fromthe prosecution. Thereafter one Mhd.
Munt az, the present appellant who was not a party to these
proceedings filed a revision petition in the High Court of
Oissa challenging the order of the Additional Chief Judi-
cial Magistrate perm-tting w thdrawal of the case. But by an
order dated 14.5.81 the Hi gh Court dism ssed the revision
petition. Hence this appeal by special |eave.

The F.1.R in this case was |odged by one Shyansunder
Mohapatra agai nst- respondents Nos. 1 and 2 alleging that in
January and February 1971 certain conpanies had issued 49
cheques in the nanes of Presidents of the District Congress
Conmittees of Oissatotalling Rs.1,08,200 for advertise-
ments to be published in - Souvenirs to be brought out in each
district by the respective District Congress Committee.
These cheques were deposited in the account of Chairnan,
Souvenir Committee in Canara Bank, Bhubaneswar. It is al-
| eged that respondent No. 1 misappropriated the anmount by
drawi ng. in favour of self-bearer 9 cheques aggregating to
Rs. 95, 000 and two bearer cheques aggregating to Rs. 32,854 in
the nanme of respondent No. 2. It was alleged that neither
advertisenents were published nor the amounts returned to
the conpanies. It is significant to note that Shri Shyansun-
der Mohapatra was neither an office-bearer of the U P.C C
nor of the A 1.C.C Admttedly he was neither a mnenber of
the Central Souvenir Commttee to which the noney was en-
trusted for transmssion to the State or the District Con-
gress Committee nor was he in any manner connected 'with any
of the conpani es which paid the noney for publication of the
advertisenents. Shri Shyanmsunder Mhapatra | odged the com
pl ai nt when respondent No. 1 was not the Chief Mwnister  of
the State. He had been suspended fromthe Congress Party for
his anti-party activities when respondent No. 1 was the
President of the U P.C.C and the Chief Mnister of" Oissa.
It is significant that these nonies were paid by various
conpanies in the nane of Al India Souvenir —Conmittee and
there is no material to indicate howthe Al India Souvenir
Conmittee transferred these cheques to the respective State
Congress Conmittees or the District Congress Conmittees.
There is no conplaint also fromany one of the conpanies
that the nonies paid by themwere not utilised  for the
purpose for which they were given or were utilised for a
di fferent purpose w thout their consent.

Now it is difficult to appreciate howthe |earned Specia
Publ i c

699

Prosecutor could make an application for withdrawal fromthe
prosecution and the |earned Chief Judicial Mugistrate gave
his consent to such withdrawal on the ground that there is
no evidence to sustain the prosecution when a charge was
al ready framed agai nst respondent No. 1 on the basis that in
the opinion of the |earned Chief Judicial Magistrate who
franed the charge there was ground for presuning that re-
spondent No. 1 had conmitted the offences charged against
her. There can therefore be no doubt that the wthdrawa
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from the prosecution could not be pernmtted on the ground
that there was insufficient’ or no evidence to sustain the
prosecution. But since entire record is before us and the
matter has been argued at great length on :he basis of the
material on record we propose to consider whether the charge
was rightly framed and if we take the view that on the basis
of the naterial on record no charge could be franed we nust
guash the charge agai nst respondent No. 1.

It is <clear fromthe material on record that various
conpanies all over India gave nonies by way of cheques to
the Souvenir Commttee of the Al India Congress Comittee.
W wll assume for the purpose. of argument that these
ambunts were given by the conpanies for the purpose of
publication of advertisenents in the souvenir which were
entitled to be brought out by each District Congress Commt-
tee, but there is no material on record at all to show that
when these anounts were distributed by the All India Con-
gress Conmittee to the respective provincial Congress Com
mttees and by the provincial Congress Comrmittees in their
turn to the respective District Congress Committees, the
entrustnent of these anounts by the Al India Congress
Conmittee was expressed to be for the specific purpose of
publication of advertisenents in the souvenirs. Wen there
is nothing to indicate that the entrustnent of these amounts
to respondent No. 1 was for the specific purpose of being
utilised only for the purpose of publication of advertise-
nments in the souvenirs, it is difficult to see how any
charge of crininal breach of trust can be sustained against
respondent No. 1. It is not the case of the prosecution that
any of these ampbunts were handedover by any of the comnpanies
to respondent No. 1. The entrustnent of these ampunts, if at
all, was to the Souvenir Committee of the Al 1ndia Congress
Commi ttee and respondent No. 1 could not therefore 'possibly
be charged for utilising any of these anpbunts for a | purpose
other than that for which it was entrusted to her. W are
therefore of the viewthat the charge framed against re-
spondent No. 1 was totally groundless and we woul d therefore
quash it.

We accordingly dismss the appeal but instead of ~ pernmitting
t he

700

prosecution to be w thdrawn under Section 321 we quash the
charge framed agai nst respondent No. 1 under Section 239 of
the Code of Crinminal Procedure, 1973.

NATARAJAN, J: This is a case where the  Special Public
Prosecutor (Vig.) C.D. Cuttack had filed a petition under
Section 321 Cr.P.C. and sought the perm ssion of the Court
for withdrawal of the case against the first respondent when
the case was posted for consideration of charge. = Under
Section 321 Cr.P.C. a Public Prosecutor or Assistant” Public
Prosecutor incharge of a case nmay, with the consent of the
court, at any time before the judgnment is pronounced, ' wth-
draw fromthe prosecution of any person either generally or
in respect of any one or nore of the offences for which he
is tried.

In this case the Special Public Prosecutor had set out
in paras 5 and 6 of his application the relevant materials
whi ch had prevail ed upon himto seek wi thdrawal of prosecu-
tion of the case, after obtaining the consent of the Court,
to subserve the interests of justice better. There is no
material in the case to show that the Special Public Prose-
cutor was influenced by any inproper notives for filing the
application for withdrawal of the prosecution or that he had
acted against his will at the behest of any one el se.

The learned Additional Chief Judicial Magistrate has
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bestowed judicial consideration over the nmatter and has
thereafter passed a reasoned order. While giving his consent
for the withdrawal of the prosecution the |earned Magistrate
has borne in nmind the principles laid dowmn by this Court in
R K Jain v. State, [1980] 3 SCR 982 which has followed the
earlier decision of this Court in State of Bihar v. Ram
Nar esh Pandey, [1957] SCR 279. Before passing the order, the
| earned Magi strate has been fully alive to the responsibili-
ty of the Court before it grants consent to an application
made under Section 321 Cr.P.C. The portion extracted bel ow
from the order of the |learned Additional Chief Judicia
Magi strate fully reveals this position :--
"Whil e nentioning the facts in the petition,
have already indicated the reasons for which
t he prosecutor does not want to prosecute. Now
the Court has to consider whether consent
shoul'd be given or not. The discretion as to
whet her consent should be given to withdrawis
with “the court but it should be exercised
judiciously and on correct |egal principles.
I't is not to be given'as a matter of course
nor the court shall surrender its own inde-
pendence of judgment."
701
After making an objective assessnent of the nerit of the
application, the |earned Additional Chief ‘Judicial Magis-
trate held that the w thdrawal of the prosecution "would in
no way affect any public interest-or inprove any public
confi dence" and concl uded as fol l'ows: -
"Considering all these circunstances if the
public prosecutor npbst judiciously thought it
proper to withdraw fromthe case in.nmy opin-
ion, the court should be not a stunbling bl ock
by disallowing its consent. |I feel it just and
proper to allow the petition".

The order of the learned Additional Chief Judicia
Magi strate was affirnmed, after a careful scrutiny by a
| earned Judge of the Orissa High Court in Crl. Rev. No. 21
of 1981 filed in the H gh Court. The |earned Judge observed
that the ratio laid dowmm in R K Jain v. ~State (supra)
"would not justify entertaining this application when a
public prosecutor in his application had indicated that the
evidence already collected did not support the prosecution
and there was no prospect of a conviction and the appropri-
ate authority had taken the view that the prosecution. in the
broad ends of justice need not continue"

It may be thus seen that not only the | earned Magistrate
but also the Hi gh Court has found, after a careful scrutiny
of relevant factors and circunstances, that the application
for withdrawal of the prosecuti on nmade by the Special Public
Prosecutor fully satisfied the tests |aid down by this Court
in State of Bihar v. Ram Naresh Pandey (supra) reiterated in
R K Jain v. State (supra) for its being allowed viz.  that
the executive function of the public prosecutor in applying
for withdrawal of the prosecution has not been inproperly
exercised and that it is not an attenpt to interfere wth
the normal course of justice for illegitinmate reasons or
pur poses.

The appellant has failed to establish in this appea
that the consent given by the |earned Additional Chief
Judicial Magistrate to the Special Public Prosecutor for
wi t hdrawal of the prosecution suffers fromany error of |aw,
patent or |latent. Consequently, the appeal fails and has,
therefore, to be disnissed
P.S. S Appea
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di sm ssed.
702




