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ACT:

Cvil Procedure Code (V of 1908), s. 144- Conprom se decree-
Stipulation to sell property to decreeholder within a week
for ampunt due-- Amendnent of decree allowing judgnent-
debtor to pay in instal nents, whol e amount bei ng payable on
default of 3 instalnments-- Original decree restored by High
Court-Sale in execution-Anmended decree restored by Privy
Council-Validity of sale-Restitution U _P. Encunber ed
Estates Act (1934 as anended in 1939)-Proceedi ngs under s. 4
guashed by Board of Revenue-Sale of  judgnent debtor’s
property before Anendment Act-Application under Anendnent
Act to anmend previous application- Wether fresh proceedings
--Validity of sale

HEADNOTE

Under a conprom se decree the anpbunt due to the plaintiff
was fixed by nmutual consent and it was further agreed that
the defendant should within one week of the date of the
decree convey to the plaintiff imoveable properties
sufficient to satisfy the decree. The U P.. Agriculturists
Relief Act of 1934 having cone into force, the .decree was
subsequently amended by the Civil Judge by ‘reducing. the
amount and directing that the amobunt may be paid in 12
annual instalments with the condition that if three
instal ments were in default the whole anpbunt was to becone
i medi ately payable. The anended decree was set aside by
the Chief Court in 1938. The decree-holder applied for
execution, and a sale deed was executed by the Cvil Judge
in 1939 for the entire decree ambunt. The Privy Counci
reversed the decree of the Chief Court and restored the
amended decree of the Cvil Judge in 1944. The judgnent
debtor applied for restoration of the properties with nesne
profits by way of restitution:

Hel d, confirm ng the decree of the Chief Court, that, as the
j udgrent -debtor bad not obtained any order staying the
operation of the amended decree pending the dereeholder’s
appeal to the Chief Court he was bound to carry out the
ternms of the anended decree, and, as the Privy Council had
nerely restored the anended decree without altering the
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provisions as to paynment by instalnents or extending the
time for paynent by instalnments and its decree did not-in
any way alter the position of the parties as it stood under
t he anended decree, and, the sale was not in consequence of
any error in a decree which was reversed on appeal by the
Privy Council, the judgnent-debtor was not entitled to
restitution.

Dayal Sardar v. Tari Deshi (I.L.R 59 Cal. 647) and Gansu
Ram v. Parvati Kuer (A I.R 1941 Pat. 130) approved.

560

The judgnent-debtor in the above nmentioned case applied
tinder s. 4 of the U P. Encunbered Estates ’Act, 1934, for
admnistration of his estate in 1936 but the proceedings
were quashed by the Board of Revenue in 1938. As no order
for stay of execution was obtained, a sale was effected in
execution of the ~decree in February, 1939. The U P
Encunbered Estates (Amendnent)  Act, 1939, came into force
after the date of the sale and the judgnment-debtor applied
on the '10th  Cctober, 1939, foe anending his forner
applicati'on, but” it was ultinmately decided by the Chief
Court that the anmendnent application of 1939 nust be treated
as fresh proceedi ngs:

Held, confirm ng the decision of the Chief Court, that as
the proceedi ngs which were started in 1936 were quashed by
the Board of Revenuein 1938, the sale held in February,
1939, was unaffected by the bar inposed by s. 11 of the Act.
The order nmade on the application of the 10th Cctober was an
order on a fresh application under-s. 4 and it had no
retrospective effect and could not affect the wvalidity of
the sale effected when no-application under “s. 4 was
pendi ng.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil “Appeal S Nos. 101 , 102
and 103 of 1951.

Cvil Appeal No. 101 of 1951 was an appeal fromthe Judgnent
and decree dated the 13th March, 1946, of the Chief Court of
Avadh at Lucknow in First Cvil Appeal No. 132 of 1943
arising out of the Judgnment dated the 25th Septenber, 1943,
of the Court of Special Judge, 1st G ade, Sitapur in E- E
Act Suit No. 27/1 of 1938.

Cvil Appeals Nos. 102 and 103 of 1951 were appeal s fromthe
Judgnent and Decree dated the 13th March, 1946, of the Chief
Court of Avadh at Lucknow in Execution of - Decree  Appeal s
Nos. 103 of 1944 and 23 of 1945 arising out of the Judgnent
dated the 16th Novenber, 1944, of the Court of Additiona
Cvil Judge, Lucknow, in M scellaneous Case No. 70 of 1944,
B. I. Bishan Singh for the appellant.

M C. Setalvad (Nazinmuddin Siddique, with hin) < for the
respondent .

1953. January 21. The- Judgnent of the Court was delivered
by MAHAJAN J,
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MAHAJAN J.-Shortly stated, the factS giving rise to these
three appeal s are these

On the 4th July, 1933, Rai Bahadtir Lala Hari Kishen Das

obtained fromthe court of The civil judge, Sitapur, a fina
conprom se decree in the sum O Rs. 3,88,300-2-6 wth
pendente |ite and future interests’ and costs, on the foot

of two sinple nortgages executed in his favour in 1928 and
1931 by Thakur Raghuraj Singh. It was provided in the
conprom se that Raghtiraj Singh nmould within a week sell to
Hari Kishen Das at agreed prices sone villages out of the
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nortgaged property selected by himand sufficient to satisfy
the decree. He reserved to hinmself the right to get back
the sold villages after five years and before the expiry of
fifteen years on paynment of the stipulated prices. The
conputati on of the price of the sold |lands was to be made in
the manner laid down in clause (6).

Hari Kishen Das nade a selection of eight villages, and
deeds of sale and relinquishnent in respect of them were

duly prepared and executed on 4th July, 1933 Before t hey
could be presented for registration, the parties received
information that a notification for assunmption by t he
Court of Wards of the management of the talukdar’'s estate
had been issued and that it was Ilikely to render the
conveyances i neffectual . In view of t he i mpendi ng

notification the sale transaction felt through and a refund
was obt ai ned of the anpbunt spent on the stanp papers, On the
20t h January, 1934, the Court of Wards decided that it would
not take the estate under its supervision. Hari Kishen Das
then revived his demand agai nst 't he judgnment-debtor for the
conpl etion of the sal e deeds but the judgnent-debtor did not
pay any heed to his- request with the result that on 26th
May, 1934, he rmade an application for execution of the
conprom se decree. To the execution of this decree a number
of objections were raised by Raghuraj Singh. Before the
di sposal of these objections the U P. Agriculturists Relief
Act (XXVIl of 1934) and the U P. Encunbered Estates Act (XXV
562

of 1934) cane into operation. Under the provisions of Act
XXVI'l  of 1934, the judgnent-debtor becane entitled to the
amendment, of the decree by reduction of interest, and for
paynment of the decretal sumininstal nents. Under the other
Act, a | andl ord-debtor whose property was encunbered could
-apply to the court for the admi nistration of his estate for
liquidation of his debts. Raghuraj Singh was not slow in
seeking the aid of these laws to reduce the amount of his
i ndebt edess and to save his property. He nmade applications

under both the Acts. In the application under the Relief
Act he prayed for the scaring down of the anount of the
decree and for instalnments. In the application’  under

section 4 of the Encunbered Estates Act ~-he asked for
[iquidation ,of his debts by the civil judge.

On the 11th January, 1936, the civil judge of Sitapur
altered the decretal anount of Rs. 3,88,300-2-6 to Rs.
3,76,790-4-3 exclusive of costs and future interest -and
directed Raghuraj Singh to pay the noney in twelve equa
annual instal ments payable in the nonth of Decenber of each
year, the first instal ment being payable in Decenber, 1936,
and al so provided that in the case of default in payment of
three instalnents, the whole anmount then due would become
i medi ately payable. Against this order, Hari Kishen Das
filed an application in revision to the Chief Court-and was
successful in having the anended decree set aside on 15th
February, 1938.

In the proceedi ngs commrenced under the Encunbered Estates
Act on 29th Cctober, 1936, Raghuraj Singh obtained an order
under section 6 of the Act but this order was eventually
guashed by the Board of Revenue on 13th August, 1938, and
the debtor’s application under section 4 was di snissed.
Havi ng succeeded in his applicationin revision in the
Chief Court, Hari Kishen Das revived the proceedings in
execution of the conprom se decree and call ed upon Raghur aj
Singh to execute a sale deed in respect of the selected
villages in his favour. On his failure to conply with this
demand, the court

563




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 9

executed a deed of sale in his favour on 24th February,
1939, and in due course delivered to himpossession of the
property covered by the deed.

Thakur Raghuraj Singh died in -the year 1941, leaving him
survi vi ng the present appellant as his successor in
i nterest. An appeal had been taken by him against the
decision of the Chief Court dated 15th February, 1938,
setting aside the anended decree to His Majesty in Council
By an order of H's Majesty in Council passed on 20th
January, 1944, the decision of the Chief Court dated 15th
February, 1938, was reversed and the anended decree passed
by the G vil Judge of Sitapur on 11th January, 1936, was
restored. Li berty was given to the appellant to apply to
the court of the civil judge, Sitapur, for such relief as he
mght be entitled towith reference to the recovery of
possessi on of the property.

In view of the decision of the Privy Council, Bhagwant Singh
(appel | ant) made an application for restoration of
possessi on and for recovery of profit:,, wongfully realized

by Hari 'Kishen Das and after his death by his adopted son
Sri Kishen Das. This application was strenuously resisted
by the creditor and it was pleaded by himthat even under
the anmended decree a sumof Rs. 4,31,148-9-9 including
interest and costs had becone due to the decreehol der on the
date of the sale since three instalnents which had till then
fallen due had remained unpaid and the default clause had
cone into operation and the sale in execution could not be
set aside, as it has not caused any injury to the judgment-
debtor and had not in any way caused loss to him in the
absence of proof that he had the noney to pay the
i nstal ments.

The subordinate judge allowed t he application for
restitution conditional on Bhagwant Singh paying within two
nonths the accumulated sumthat had fallen due to the
decreehol der under the unpaid-instalnments up to the date of
the order. He held that the arrears up to Decenber, 1943
cane to Rs. 3,58,914-8-9, and deducting fromthis amount the
net profits
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realized during the period of his possession anounting to
Rs. 73,294-8-5 and the costs of appeal allowed by the Privy

Council, a. sumof Rs. 2,85,620-074 was due and directed
that if this amount was not deposited in court wthin two
nonths, the application would stand disnissed. Bhagwant

Si ngh applied for extension of tinme but this application was
summarily di sm ssed.

Rai Sabib Sri Ki shen Das and Bhagwant Singh both appealed to
the Chief Court against this decision. The appeal of Sr

Ki shen Das was numbered as 103 of 1944. His contention was
that the judgnent-debtor was not entitled to restitution at
all. The appeal of Bhagwant Singh was nunbered as ' 23 of
1945. His grievance was that he wag entitled to restitution
wi t hout any condition. The Chief Court allowed the
decreehol der’s appeal (103 of 1944) with costs and di sm ssed
the judgnent-debtor’s appeal (23 of 1945) but w thout costs,
and dismissed the application of the judgnent-debtor for
restitution on the 13th March, 1946. Appeals 102 and 103 of
1951 arise out of this decision.

Appeal No. 101 of 1951 arises out of another decision of the
Chief Court dated 13 th March, 1946, which confirmed the
decree dated 26th Septenmber, 1943, of the special judge of
Sitapur under the Encunbered Estates Act. The facts about
this matter are these

As already stated, on 28th COctober, 1936, Thakur Ragbur aj
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Si ngh applied under section 4 of the U P. Encunbered Estates
Act (XXV of 1934) for adnministration of his estate so as to
l'iquidate his debts ampunting to about 14 | akhs. on 13th
August, 1938, the Board of Revenue quashed the proceedings
under the Encumbered Estates Act initiated by Thakur
Raghur aj Si ngh. As no order for stay of execution
proceedi ngs was obtai ned by Raghuraj Singh from the Chief
Court or the Privy Council, the civil judge to whomthe exe-
cution proceedi ngs had been transferred, on 13th

565

February, 1939, ordered the judgnent-debtor to execute a
sale deed and on his making a default the civil judge on
24th February, 1939, executed a sale deed on behalf of the
j udgrment -debtor in, favour of Rai Bahadur Hari Kishen Das.
The U.P. Encunbered Estates Amendnent Act (Xl of 1939) cane
into operation after this sale. It allowed the applicants
to amend their applications, proceedings in respect of which
had been  quashed previously. On the 10th Cctober, 1939,
Raghuraj /Singh applied for amendnment of his application

This application was allowed by the sub-divisional officer
who passed an order under section 6 of the U P. Encunbered
Estates Act on 18th Cctober, 1939, and forwarded the anmended

application to the special judge, first grade, Sitapur. On
31st July, 1940, the special judge passed an order to the
effect that the proceedings would start afresh. Raghur aj

Singh went up in revision to the Chief Court against this
order contending that the proceedi ngs should not be deened
as fresh proceedings. The Chief ~Court disnissed t he
revision on 9th Decenber, 1940.  On a notification issued
under section 11 of the Encunbered Estates Act, Hari Kishen
Das filed objection on 14th August, 1942, under section 11
claimng that the villages sold to himwere his property and
were not liable to be attached and sold for the debts of
Raghuraj Singh. This objection was contested by the debtor.
The special judge by his decree dated 25th Septenber, 1943,
decl ared Rai Bahadur Hari Kishen Das to be the proprietor of
all the eight villages included in the sale deed /of 24th
February, 1939. Against the decree of the special judge an
appeal was filed in the Chief Court which confirned that
decree on 13th March, 1946. Appeal No. 101 - of 1951 now
before us is directed agai nst that decree.

This appeal can be shortly disposed of. The proceedings
under the Encunbered Estates Act having been quashed by the
Board of Revenue in August, 1938, the sale held in February,
1939, was unaffected by the bar inposed by section 7 of the
Act. In

566

view of the decision of the Chief Court dated 9th Decenber,
1940, the appellant could not be allowed to agitate the
point that the proceedi ngs should have been deened to be
pendi ng in February,.1939, because of the provisions of the
amendi ng Act. This point was stressed before us by the
| earned counsel for the appellant and he contended that the
provisions of the anmending Act XI of 1939 should have been
given retrospective operation and the date of his origina

application should have been treated as the date of the
start of the proceedi ngs under the Encunbered Estates Act.
This contention, in our opinion, was rightly negatived in
the courts below, and it was rightly held that the order
made under section 6 on 18th COctober, 1939, was made on a
fresh application under section 4. of the U P. Encunbered
Estates Act preferred on 10th COctober, 1939, and this could
not affect the validity of the sale deed executed at a tine
when no application under section 4 was pendi ng. It was
argued in the courts below that the sale deed was a nullity
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because it was executed while execution proceedings were
pendi ng before the collector under schedule Il of the Code
of Civil Procedure. The point was not argued before us in
this appeal. This appeal therefore fails and is disnissed
with costs.

As regards appeals Nos. 102 and 103, the main point for
decision is whether in the circunstances of this case the
appel l ant was entitled to restitution by way of restoration
of possession and grant of nmesne profits after the reversa
of the <conpronise decree by the Privy Council and the
restoration of the anmended decree as passed by the civi
judge under the Relief Act.

Having regard to the provisions of section 144 of the Code
of Civil Procedure, the Chief Court was of the opinion that
the sale in 1939 was inevitable and could not have been
avoided if the anended decree had been then in force and
that if it was set aside it would confer on the appellant an
advantage to which his predecessor was not entitled, he
havi ng defaul ted

567

in the paynent of three instalnents before the sale took
pl ace. The follow ng passage fromthe judgrment of the Chief
Court expresses the viewthat it took on this point :-

"For purposes of section 144 we have in the words of the
section ’'to place, the parties in the position which they
woul d have occupi ed but for such decree or such part thereof
as has been varied or reversed.’ So placing themthe issue
which falls for determ nation is whether the judgment-debtor
woul d have paid the accunul ated amount of three instal nents
namely Rs. 1,37,839-1-11 in Decenber, 1939. ~On the evidence
the lower court has cone to-the conclusion with which we
agree that Thakur Raghuraj Singh owed no |less than rupees
fourteen 1|akhs to other creditors, and conmputing the value
of the entire landed property at the rate specified in the
conprom se of 1133, it was only rupees nine |akhs. La
Bhagwant Si ngh produced no evidence to establish that his
father was otherwise in a position to pay the ampunt of
three instalnments in Decenber, 1938. W may nention that no
objection has been taken at the bar to the estimate of
i ndebt edness or to the evaluation of the estate. Taki ng
them therefore, to be correct it is inpossible to believe
that the judgnent-debtor could have prevented the sale on
24th February, 1939, if the parties were then governed by
t he decree of 1936. The result which foll owed was
i nevitable and cannot be attributed solely to the erroneous
order passed by this court in February, 1938."

I n our opinion, no exception can be taken to the judgnent of
the Chief Court in the facts and circunstances of this  case
and both these appeals would therefore have to be dism ssed.
On account of the order of His Mjesty in Council the
amended decree passed by the civil judge, Sitapur, -on 11lth
January, 1936, nust be deened to have been subsisting al
along. Al the ternms of the conprom se were enbodied in the
amended decree and there was no difference in the two
decrees except for the reduction of

568

the sumdue fromRs. 3,88,300-2-6 to Rs. 3,76,790-4-3 and
the reduction of pendente lite and future interest and for
provision for instalnments. The conpronise decree with the
necessary adaptations and amendnents becane the anended
decree and was enforceable as such. It gave the |judgnent-
debtor, an opportunity to satisfy the decree by instalnents
if he conmtted no default and to save the property from
being sold in satisfaction of it but in case the whole
amount of the decree becane due according to its terms or if
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any portion of it renmmined unpaid, it yet had to be
satisfied in the same manner as the original conprom se
decree. Duri ng the pendency of the decreeholder’s, appea
before the Chief Court the judgment-debtor did not obtain
any order staying the operation of the anended decree. He
was thus bound to carry out the ternms of that decree but he
failed to pay any of the instalnents that fell due in 1936
or 1937. The third instalment, it is true, fell due in
Decenber, 1938, after the anended decree had been set aside
by the Chief Court but the judgnent-debtor had appealed for

its restoration to the Privy Council. He should therefore
have taken steps to protect hinself against being in default
with paynment of three instalnents. 1In order therefore to

avoid the default which he would otherwise commit by
nonpaynment of the thirdinstalnment it was obligatory on him
to pay or offer to pay to the decree-hol der an anpunt equa

to the amount of one instalnment so that three instalnents
will not be in arrears, or to obtain an order fromthe Privy
Council  absolving himfromconplying with the terns of the
anmended decree set aside by the Chief Court, even if it was
eventual l'y restored. Failing that, he should have obtained
a fresh order fromthe Privy Council fixing the instalnents
and tine for the paynent. He, however, did nothing and
adopted the attitude that he need nmke no paynent and
considered hinmself absolved from satisfying either the
original decree or the anended decree. ~ The result of this
attitude was that the whole of the decretal -~ anpbunt becane
due on his
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failure to pay the third instal nment provided for under the
amended decree in Decenber, 1938, and he thus ‘lost the
benefit of paying the decretal anount by instal nents. The
amount due fromhimin February, 1939 under the decree was
the sane sum for which the property was sold in execution of
the original decree. In this situation it cannot be said
that there was any alteration in the position of the parties
by thePrivy Council setting aside the conprom se decree and

restoring the decree passed by the civil judge, Sitapur, in
1936. The position woul d have been the sanme if that ~decree
was a subsisting one and was in execution. [|f the judgment-

debt or coul d have shown that he was in.a position-to pay the
aggregate anmount of the instalnents in Decenber, 1938, or at
| east one instalment so that he could not be said to have
defaulted in the paynent of three instalnments, then the sale
made in February, 1939, could not possibly be regarded as
one under the amended decree but could only have been made
in consequence of the original conprom se decree, and that
conprom se decree having been superseded and  the anended
decree having been restored, the sale held under the
reversed decree would surely have to be set a-side. ~On the
other hand, if the sale could not have been avoi ded even if
the anended decree which was eventually restored had been in
operation at the tine of the sale by reason of default of
payment of three instalnents and the sale was also a
necessary consequence under the decree of the civil judge
and was inevitable, then it cannot be said that the sale
held in February, 1939,-was the result and consequence of
the reversed decree. It is true that it is one of the first
and the highest duty of a court to take care that its acts
do not injure any of the suitors and if any injury was
caused to the judgnmentdebtor by the sale held in February,
1931, it was our duty to undo the wong caused to him It,
however, cannot be said that in this case any wong has been
done to the judgnent-debtor which we are called upon to
redress. It is not possible to hold that he
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was under no obligation to satisfy either one or the other
of the two decrees, and that he was absol ved from satisfying
the instal nent decree because it had been set aside by the
Chief Court and he was al so absolved from satisfying the
original decree because it was |ater on set aside by the

Privy Council. Having hinmself appealed to the Privy Counci

for the restoration of the instalment decree, it was
obligatory on himto carry out the terns of that decree if
he wanted to take advantage of its provisions. Havi ng

defaulted in this, he nmust take its consequences, which are
now different fromthe consequences of the original decree.
Indeed, if in this case the prayer of the judgnent-debtor
for restitution was granted, it would result in doing not
only an injustice but a wong to the decreeholder and the
court would not be acting fairly and rightly towards him
As already said, in February 1939 both under the origina
decree ~and the amended decree a sum of over rupees four
| akhs becane due to himand he was entitled to got a sal e of
t he villages selected by him in his favour t owar ds
sati sfaction —of this decretal debt. |If this sale is set
asi de and possession of eight villages is restored to the
j udgment - debt or and nmesne profits are decreed in his favour
the decreehol der would be deprived of the fruits of his
decree which is certainly not the purpose of restitution in
law or equity; it would place the judgnent-debtor in a
position of advantage to which he is not -entitled. The
executing court decreed restoration of possession of the
ei ght villages in favour of the appellant conditional on his
payi ng the amobunt due to the decreehol der under the anended
decree till the date of that order. Thi s obvi ously
favourabl e order passed in his favour by the trial judge was
not availed of by the judgnent-debtor as he has no neans
what soever to nmake any paynent. An order of restitution in
the manner asked for in the circunstances of this case would
be contrary to the principles of the doctrine of restitution
which is that on the reversal of (a judgnent the law raises
an obligation on the party to the record who received the
571

benefit of the erroneous judgnment to make restitution to the
ot her party for what he had lost and- that it is the duty of
the court to enforce that obligation unless-it is shown that
restitution would be clearly contrary to the real justice of
the case. The decreeholder in the present case has derived
no advantage* to which he was not entitled and the judgnent-
debtor has 1ost nothing. In either event he had to
di scharge and satisfy the decretal debt due from hi mwhether
under the first decree or under the second and that . debt
could only be discharged by sale of the vill ages sel ected by
the decreeholder. |In the words of Rankin C. J. in Dayal.
Sardar v. Tari Deshi (1), the judgnentdebtor is not -entitled
to recover the properties except upon showing that the sale
was i n substance and truth a consequence of the error in the

reversed decree. The sale being inevitable under the
anmended decree the 'judgment-debtor was clearly not entitled
to restitution. It was held in, Gansu Ramv. Parvati Kuer

(2), that where a judgnent-debtor could not have paid even
the reduced decretal amount and the sumrealized at the sale
was |ess than the decretal anobunt the situation could not
have been altered in any way had the decree been nodified
before, instead of after the sale, and the judgnent-debtor
could not invoke the provisions of section 144, except by
showing that the sale was in substance and truth a
consequence of the werror in the original decree., The
observations made in this case have apposite application to
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the facts and circunstances of this case.

For the reasons given above we are of the opinion that there
is no nerit in either of these appeals and we dismss both
of themw th costs.

Appeal s di sni ssed.

Agent for the appellant: C. P. Lal

Agent for the respondent: Rajinder Narain.

(1)(1932) I.L.R 59 Cal, 647,

(2) A I.R 1941 Pat. 130.
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