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ACT:

Indian Electricity Act, 1910-Section 50- Scope of.
Words and phrases-"At the instance of "-Meaning of.

HEADNOTE

On a routine inspection a Supervisor of the State
El ectricity Board found that by tanpering with the electric
connection, the respondent was using switches, lights and
fans inside the house wthout the neter recording any
consunption. On the direction of the Assistant Engi neer he
| odged a report against the respondent with the police
alleging theft of electricity by him

The trying Magistrate acquitted the respondent of the
of fence with which he was charged on the ground that section
SO of the Indian Electricity Act, 1910 did not authorise the
Supervisor to lodge a conplaint. The H gh Court upheld the
Magi strate’s order holding that the notification issued by
the Electricity Board authorizing, anong others, supervisors
to institute prosecutions in ternms of section SO not having
been published in the official Gazette, the Court could not
take judicial notice of it and that the prosecution had
failed to establish that the supervisor was conpetent to
| odge the conplaint.

Al'l owi ng the appeal
N

HELD . The order of acquittal recorded by the
Magi strate as affirnmed by the Hgh Court proceeds 'on a
construction of section 50 of the Act which is wholly
unwarranted and has resulted in manifest miscarriage of
justice. Section 50 of the Act nowhere requires that the
aut horisation should be by a notification published in-the
official Gazette. The prosecution had been | aunched ‘at the
instance of the Electricity Board within the neaning of
section 50 of the Act. The neaning of the phrase 'at the
i nstance of’ does not inply the sane degree of obligation to
obey as does 'conmmand’. That is also the legal sense in
whi ch the phrase has been understood in section SO of the
Act: [252 B-C-D

Ram Chander Prasad Sharnma v. State of Bihar & Anr,
[1966] 3 S.C.R 517 referred to.

Vi shwanath v. Enmperor AIR 1936 All. 742; State (Dehl
Admi ni stration) v. DharmPal 1980 Crl. L.J. 1394; State of
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Kar nat aka v. Abdul Nabi 1975 Crl. L.J. 746 approved.
250

The High Court was mnmisled by the use of the word
"notification' contained in the manual. The notification is
a general order issued by the Board in terns of section 50
authorising certain of its officials to institute
prosecutions or make conplaints to the police for
instituting prosecutions for offences under certain sections
of the Act. It was an internal matter for the Electricity
Board. It is quite clear upon the terms of section SO that
the Supervisor was authorised to | odge a conplaint with the
police. The Board, being a public authority, it was
sufficient for the prosecution to have placed on record a
copy of the manual containing the relevant notifications.
That was sufficient proof of the authorisation requisite
under section 50 of the Act. [254 F, 255 A-(

Even if the requirenment of section 50 was that the
aut horisati on should -have been , by a notification published
inthe official Gazette that would have hardly nmde a
di fference. [ 255 C D

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTION: Criminal Appeal No.
285 of 1983

Appeal by Special |eave fromthe Judgnent and order
dated the 15th Decenber, 1980 of the Karnataka H gh Court in
Crl. A No. 590 of 1979.

M Veer appa for the Appellant.

Vi mal Bobde A.C, and P. R Rammasi sh for the Respondent.

The Judgrment of the Court was delivered by

SEN, J. This appeal by special I|eave is directed
against a judgnent of the Karnataka  H gh Court | dated
Decenber 15, 1980 affirmi ng the order of acquittal passed by
the Munsi f f & Judi ci al Magi strate First d ass,
Kri shnaraj anagar dated July 10, 1979 acquitting the
respondent of an offence punishable under ss. 39 and 44 of
the Indian Electricity Act, 1910 read with s. 379 of /I ndi an
Penal Code. 1860.

The prosecution case in brief was as follows.” On August
25, 1976 at about 12 noon P.W 1 Syed Aneer, Supervi-sor
Karnat aka El ectricity Board, went to the house of the
respondent on a routine inspection to check the electric
neter installed there. He found the neter board at the
entrance and though the neter was not recording consunption
of electric energy, the lights and fans were on. It appeared
that the respondent had tanpered with the nmain connection by

fixing two switches to the wall of the house and by
operating the

251

switches the |[lights and fans inside the house coul d be used

wi thout the neter recording any consunption. Later in the
day, he along Awth the Assistant Engi neer attached to the
Kar nat aka El ectricity Board, Krishnarajanagar and the Junior
Engi neer went to the house of the respondent and saw t hat
there was theft of electric energy. Accordingly, on the
direction of the Assistant Engineer, P.W 1 Syed Aneer
| odged a report wth the police Ex. P-1. After an
i nvestigation into the conplaint, the Krishanrajanagar
police filed a challan. The prosecution |l ed evidence of five
wi tnesses including that of P.W 1 Syed Aneer, Supervisor
and P.W 2 Bheenmanna, Junior Engineer to substantiate the
charge. The |learned trying Magistrate however acquitted the
respondent of the offence with which he was charged under s.
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248 (1) of the Code of Crimnal Procedure, 1973 on the
ground that the prosecution had failed to establish that
P.W 1 Syed Aneer had been authorized to | odge a conplaint.
On a reading of s. SO the Act, he held that a Junior
Engi neer of the Electricity Board could |odge a conpl aint
but not the Supervisor, and the nere presence of the Junior
Engi neer after detection of the theft, does not inply that
the Supervi sor had been authorised to | odge a conplaint. The
H gh Court has upheld the order of acquittal passed by the
| earned trying Magi strate on the ground that t he
notification issued by the Karnataka Electricity Board
aut hori zi ng Juni or Engi neers, Secti on of ficers and
Supervisors to institute prosecutions in terns of s. SO of
the Act not having been published in the official Gazette,
the Court <could not take ‘judicial notice of any such
notification and it was for the prosecution to | ead evidence
in proof thereof to establish.that P.W 1 Syed Aneer was
conpetent ‘to |odge a conplaint. It rejected a prayer of the
| earned public prosecutor to lead additional evidence in
proof of ' the notification on the ground that would be
tantanount to allowing the prosecutionto fill up a lacuna
in the case
The decision of the appeal rnust turn on t he
construction of s. SO of the Act which reads as foll ows:
"50. Institution of prosecutions - No prosecution
shal |l be instituted against any person for any offence

against this Act or any rule, licence or order
thereunder, except at the instance of the Governnent or
an Electrical ‘Inspector, or ~of a person aggrieved by
the sane.™
According to the plain ~English |anguage, the ordinary
neani ng of the phrase "at the instance of" in the
col l ocati on of words "No
252
prosecution shall be instituted .. except at the instance

of" A nust, in the context in which it appears, nmean 'at the
behest of, or, at the solicitation of’. The word ’'instance
as a verb nmeans "to urge, entreat urgently, inportune’. The
neani ng of the phrase "at the instance of" as given in
Random House Dictionary of the English Language at p. 690
is: "at the urging or suggestion of’. ’lnstance’” does not
imply the sanme degree of obligation to obey as -does
"command’. That is also the | egal sense in which the phrase
"at the instance of" in s. 50 of the Act has been
understood. It is clear wupon the terns of s. SO that it
nowhere requires that the authorization should be by a
notification published in the official Gazette.

The order of acquittal recorded by the |earned
Magi strate and as affirmed by the Hi gh Court proceeds on a
construction of s. SO of the Act which is wholly unwarranted
and has resulted in manifest niscarriage of justice. There
can be no doubt that the prosecution had been | aunched "at
the instance of’'’ the Electricity Board within the neaning
of s. SO of the Act. The Karnataka Electricity Board which
is a statutory body had issued a notification No. KEB/ A5/
6053/ 7374/ SOL/ 401/ 72 dated April 18, 1974 which finds place
in the Karnataka Electricity Board Manual, Vol. 1, 2nd edn.
at p. 80 which is to the follow ng effect:

Section 134 (4) (iv):

Superi ntendi ng Engi neers, Executive Engineers,
Assi stant Engi neers, Junior Engineers, Section officers
and Supervi sors are aut hori sed to institute

prosecutions or rmake conplaints to the jurisdictiona
officers in charge of Police Stations, for instituting
prosecutions when offences under any of the Sections
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39, 41, 43 and 44 of the Electricity Act or Rule 56

read with Rule 138 of the Electricity Rules are

conmitted or are reasonably believed to have been
commtted in their respective jurisdictions."

The matter is no longer res integra. In Ram Chander
Prasad Sharma v. State of Bihar & Anr.(l) the Court
observed

"It is true that Bhattacharya was not hinself a
"person aggrieved" and that the "person aggrieved" was

253
the P.E.S. Co. The P.E.S. Co. however. is a body
corporate and nust act only through its directors or
officers. A Here we have the evidence of Ramaswanmi to
the effect that he held a general power of attorney
fromthe P.E S Co., and that he was specifically
enpower ed t hereunder to act on behalf of P.E.S. Co., in
all legal proceedings. The evidence shows that it was
at his instance that Bhattacharya |aunched the first

i nfformation report and, therefore, it would follow that

the law was set in notion by the "person aggrieved"."

Interpreting the phrase "at the instance" in s. SO of
the Act, the All ahabad H gh Court in Vishwanath v.
Enmperor (1) stated:

"If it had been the intention of the Legislature
that no case /'should be instituted in Court except by
the Electric Conpany itself or the other persons
nmentioned in S. 50 of the Act, the Legislature would,
we think have wused the ordinary phrase "on the
conplaint of" ‘and the section would have been on the
lines that no Magistrate should take cogni zance of any
of fence referred to in S. SO of the Act, except upon
the conplaint of certain persons. The phrase "at the
i nstance of" neans nerely "at the solicitation of or at
the request of"."

In that case the prosecution was in fact |aunched by
the police at the behest of the electric supply company and
the High Court held that there (could be no doubt 'that the
conpany desired that the accused should be prosecuted for
the of fences. The officers of the conmpany had di scovered the
theft and they had, as here, reported the matter to the
police and asked the police to make an investigation, as in
the instant case. Upon these facts, the Allahabad H gh Court
held that the prosecution had been | aunched at the instance
of the electric supply conmpany within the neaning of s.” SO
of the Act. That construction of s. SO of the Act by the
Al'l ahabad High Court in Vishwanath’s case, supra, has
t hr oughout been fol | owed.

We find that the Delhi Hgh Court in State (Delh

Adm nistration v. DharamPal (2) as well as the Karnataka
High Court in State
254

of Karnataka v. Abdul Nabi(l) have taken the sanme view
placing A enphasis on the circular issued by the General
Manager |aying down the procedure to be followed in
| aunchi ng prosecutions of theft of electricity which was in
terns simlar to the notification issued by the Karnataka
Electricity Board. It is wunfortunate that the Ilearned -
Judges of the Karnataka Hi gh Court shoul d have di sregarded
their earlier judgnent in Abdul Nabi’'s case, (supra) nore
so, when one of themwas a nenber to the earlier Bench
After referring to the judgnent of the All ahabad H gh Court
in Vishwanath's case (supra) as to the neaning of the phrase
"at the instance of.’, the Hi gh Court had earlier observed
i n Abdul Nabi’'s case, (supra):

"Where, therefore, a person acting for and on
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behal f of the Board |odges a conplaint with Police in

respect of unlawful extraction of electric energy and

the police in turn file a charge sheet, the prosecution
must be regarded as instituted at the instance of the

Board. "

In the instant case, the High Court refers to the
concession of the learned Governnent Advocate that 'the
notification had not been published in the official Gazette’
and observes:

“In that view of the matter, it is plain that this

Court cannot take judicial notice of existence of such

notification and t he facts cont ai ned in t hat

notification. The prosecution ought to have led in
evidence on producing this notification to establish

that PPW | was legally authorized to prosecute within
the meaning of s. SO of the Act. It has failed to do
so. "

It appears that the ~H gh Court was obviously msled by the
use of  the word '"notification  contained in the Manual. The
Kar nat aka El'ectricity Board is constituted under s. 5 of the
El ectricity (Supply) Act, 1948. Under s. 12 of that Act, the
Electricity Board is a body corporate having perpetua

successi on and a conmmon seal. The Electricity Board
therefore is an artificial person and depends on its
of ficers and servants to carry out its powers, functions and
duties. The aforesaid notification is ageneral order issued
by the Electricity Board in terms of s. 50 of the Act
authorizing the Super i nt endi ng Engi neers, Executive
Engi neers, Assistant Engineers, Junior Engineers, Section
Oficers and Supervisors to institute prosecutions or

255

nake conplaints to the police for instituting prosecutions
of fences under any of the Sections 39, 41, 43 and 44 of the
Electricity Act or A Rule 56 read with Rule 138 'of the
Electricity Rules are committed  or are reasonably believed
to have been committed in their respective jurisdictions. It
was an internal matter for the Electricity Board and it is
quite clear wupon the terns of s.. SOthat PPW | Syed Aneer,
Supervisor was authorized to lodge a conplaint™ with the
police. The Electricity Board being a public authority, it
was sufficient for the prosecution to have placed on record
a copy of the Manual containing the relevant notification

That was sufficient proof of the authorization requisite
under s. 50 of the Indian Electricity Act, 1910.

It may not be out of place to nmention that even if the
requi rement of s. SO of the Act were that the authorization
shoul d have been by a notification published in the Oficia
Gazette, that would hardly make a difference. The phrase "by
notification in the official Gazette" occurs in s. 6(1) of
the Crinminal Law Amendment Act, 1952 and it is al so occurred
in. s. 16 of the Crimnal Law Anendnent Act, 1908<and s. 22
of the Code of Criminal Procedure, 1908. |In Bal krishan Anant
v. Emperor(1l), Beaunont C. J. while dealing with s. 16 of the
Crimnal Law Anmendrment Act, 1908 which enmpowered the | ocal
Government by notification in the official Gazette to
declare an association unlawful on the grounds nentioned
therein which are in effect that the association constitutes
a danger to the public peace, observed:

"The word wused in s. 16 is 'notification and not
"insertion’. "Notification” is defined in Wbster’s
Dictionary as "Act of notifying; act of maki ng known;
an intinmation or notice; esp., act of giving officia
notice or information by words, by witing, or by other
nmeans;" so that the essence of notification is the
giving of notice, and in nmy opinion, the words "by
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notification in the official Gazette" nmean sinply "by

giving notice in the official Gazette."

In the context of s. 16 of the Crinminal Law Arendnent
Act, 1908 the Court required a stricter proof that all the
formalities requisite to the act of notifying or in other
wor ds, publishing the notification had actually been carried
out. That was because the | aw under
256
which it was issued trenched upon the rights and liberties
of the citizens.

Finally, a few words on the nerits. On a consideration
of the evidence adduced, the learned Minsiff came to the
conclusion that the prosecution had established its case
agai nst the respondent beyond all reasonabl e doubt, but on a
m sconstruction of s. SO of the Act, acquitted hi munder s.
248(1) of the Code. ~In nmintaining the order of acquittal,
the High Court confined its decision on its interpretation
of s. /50 of the Act and has not touched upon the nerits W
have gone t hrough the evidence and we are satisfied that the
evidence led by the prosecution is sufficient to raise an
i nference of guilt against the respondent. This is not
contested by | earned counsel for the respondent, but he only
pl eads that a |lenient view should be taken in regard to the
puni shrent .

For these reasons, the appeal succeeds and is all owed.
The judgment of the H gh Court of Karnataka uphol ding the
order of acquittal of the respondent is set aside and he is
convi cted of having commtted an offence puni shabl e under s.
39 of the Indian Electricity Act, 1910 read with s. 379 of
the Indian Penal Code,  1860. The |earned standing counse
made it clear at the tine of grant of special |eave that the
State Governnent was only desirous that the l.aw on the point
should be settled and it was not interested in the
i mposition of a punishnent on the respondent. In | view of
this, we do not inpose any sentence on the respondent,
having regard to the period of tine that has el apsed.

We are thankful to Shri V. A Bobde who appeared as
am cus curiae for the assistance that he has rendered.

P.B.R Appeal al'l owed.
257




