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ACT:

I ndi an Divorce Act 1869, Ss. 7, 10 - ‘Mitual consent’
whet her a ground for divorce.

Interpretation  of Statutes-Matrinmonial statutes -
Legislation by incorporation - Post 1947 British |aws
whet her incorporated into Indian | aw.

HEADNOTE:

The appel l ants, who were husband and wi fe belonging to
the Roman Catholic Community were married under section 27
of the Indian Christian Marriage Act~ 1872. They filed a
joint petition wunder Section 28 of the Special Mrriage Act
for a decree of divorce by nutual consent in the District
Court. The trial court dismssed the petition on the ground
that section 28 of the Special Marriage Act could not be
avail ed of . The Supreme Court allowed the —appellants to
amend their joint petition to enable themto rely on section
7 of the Indian Divorce Act 1869 read with section 1 (2)(d)
of the Matrinonial Causes Act 1973 of England and to seek
di vorce on the ground that they had been |iving separately
for nore than two vyears and had not been able to live
t oget her and t hat t he marri age had br oken down
irretrievably, and that therefore they were entitled to a
decree of divorce. The District Court however di sm ssed the
petition holding that they were not entitled to rely on
section 1 (2)(d) of the English Statute. In appeal the Hi gh
Court affirned the view taken by the trial Court.

In the appeal to this court it was contended on behal f
of the appellants: (1) that the trial court and the Hi gh
Court were wong and that section 7 of the Indian Divorce
Act 1869 incorporated the provisions of section 1(2)(d) of
the Matrinonial Causes Act 1973 and that the appellants were
entitled to the benefit of the ground for divorce as set
forth in the latter enactnent, and (2) that the Letters
Patent jurisdiction enjoyed by the Hi gh Court in Mtrinonia
matters is sufficiently extensive to enable the H gh Court
to make a decree for divorce.

Di sm ssing the appeal
N

HELD: [By the Court]
33
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Mut ual consent is not a ground for divorce under the
Indian Divorce Act 1869. The provisions of section | (2)(d)
of the Matrinonial Causes Act 1973 of Engl and cannot be read
into section 7 of the Indian Divorce Act, 1869. [39 A]

[ Per Pat hak and Baharul Islam JJ.]

1. Whether a provision for divorce by nmutual consent
shoul d be included in the Indian Divorce Act is a matter for
| egi slative policy. The courts cannot extend or enlarge
| egislative policy by adding a provision to the statute
whi ch was never enacted there. It is for Parliament to
consi der whether the Indian Divorce Act, 1869 should be
amended so as to include a provision for divorce by nutua
consent. [38 CD; 39 F]

2. The Letters Patent jurisdiction enjoyed by the Hi gh
Court in nmatrinonial natters cannot be construed to include
a ground for divorce not specifically set forth in section
10 of the Indian Divorce Act, 1869. [39 E

M Barnard “v. GH Barnard A l.R 1928 Cal. 657; Mss
Shireen Mall v. John Janes Taylor A l.R 1952 Pb. 277: T.M
Bashiamv. “M Victor A I|.R 1970 Mad. 12; aad A Ceorge
Cornelius-v. Elizabeth Dopti Sanadanam A.|.R 1970, Mad.
240. approved.

[ Per Chi nnappa Reddy and Baharul Islam JJ.]

Legi sl ati on whenever nmmde by Parliament of a foreign
state cannot autonmatically becone part of the | aw of another
soverei gn state. Whatever interpretation of section 7 of the
I ndian Divorce Act, 1869 was perm ssible before August 15,
1947 when the British Parliament ~had plenary powers of
| egi sl ation over Indian territory, no interpretation is now
perm ssi bl e which would incorporate post-1947 British |aws
into the Indian laws. [39 G H; 40 Al

JUDGVENT:

ClVIL APPELLATE JURI SDICTION:. -Civil Appeal No. 2631 of
1982.

Appeal by special leave fromthe judgnent and / order
dated the 3rd Cctober, 1980 of the Delhi H gh Court in C.
(Main) No. 184 of 1980.

Mss Lily Thomas, K S. GIl and S.K  Arora, for the
Appel | ant .

S.T. Desai and M ss A. Subhashini for the Respondent.

The foll owi ng Judgnents were delivered,;

PATHAK J. The appellants, who belong to the ~Ronman
Catholic comunity, were nmarried on Decenber 30, 1967 in
34
Podannur in the State of Tam | Nadu under s.( 27 of. the
Indian Christian Marriage Act, 1872. On July 26, 1979 they
put in a joint petition under s. 28 of the Special Marriage
Act for a decree of divorce by nutual consent in'the Court
of the learned District Judge, Delhi. On March 11, 1980 the
trial court dismssed the petition on the ground that 's. 28
of the Special Marriage Act could not be availed of. The
appel lants filed "a wit petition in the H gh Court of Delh
whi ch havi ng been dism ssed they proceeded in appeal to this
Court. In the appeal they applied for perm ssion to anend
the joint petition to enable themto rely upon s. 7 of the
Indian Divorce Act, 1869 read with s. 1 (2) (d) of the
Matri noni al Causes Act, 1973 of England. The amendnent was
allowed, and the appellants filed an anended joint petition
i n the trial court - seeking divorce on the ground that
they had been living separately for nore than two years and
had not been able to live together and their marriage had
broken down irretrievably and therefore they were entitled
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to a decree of divorce under the aforesaid provisions. On
August 16, 1980 the trial <court dismssed the petition
hol ding that the appellants were not entitled to rely on s.
I (2) (d) of the English statute. The appellants took the
matter to the High Court or Delhi and the Hi gh Court has
affirmed the view taken by the trial court.

In this appeal Mss Lily Thomas, appearing for the
appel | ants, contends that the trial court and the Hi gh Court
are wong and that in reading s. 7 of the Indian Divorce
Act, 1869 the provisions of s. | (2) (d) of the Matrinonial
Causes Act, 1973 must be deened to be incorporated therein
and therefore the appellants are entitled to the benefit of
the ground for divorce set forth in the latter enactnent. In
deference to M ss Thomas's. vehenent subni ssions and havi ng
regard to the inportance of the question we heard her at
l ength but we indicated that the point raised by her did not
carry conviction, ~and we reserved judgnent in order to give
a fully reasoned order Shortly thereafter, Mss Thonmas's put
in an ' application asserting that she had information that
the Governnent of India ~was proposing to anend the
matrimonial law in relation to the  Christian community in
India and praying that in the-circunstances judgnent may not
be delivered for sonetime.  There has, however, been no
Change in the law 'since, and it is appropriate, we think
that judgnment should “be pronounced now. wi thout further
del ay.

35

The main contention raised by Mss Thomas is that the
appel l ants are entitled to the benefit of s. 7 of the Indian
Di vorce Act and therefore, Dby reason of that provision, to
rely on s. 1 (2) (d) of the Mtrinonial Causes Act, 1973.
There is no doubt that if the provisions of s. 1 (2) (d) of
the English statute can be read in's. 7 of the Indian
Divorce Act and the appellants can establish that the
conditions set forthin s. i (2) (d are nmade out the
appellants will be entitled to claim a decree of divorce.
But we are not satisfied that s. |I (2) (d) of the English
statute can be read in s. 7 of the Indian Divorce Act Sub-
ss. (1) and (2) of s. | of the Matrinonial Causes Act, 1973
provi des: -

"(1) Subject to section 3 below, a petition for divorce

may be presented to the court by either party to a

marriage on the ground that the nmarriage has

broken down irretrievably.

(2) The court hearing a petition for divorce shall not
hol d t he marri age to have br oken down
irretrievably unless the petitioner satisfies the
court of one or nore of the follow ng facts, that
is to say-

(a) that the respondent has comitted adultery
and the petitioner finds it intolerable to
live with the respondent;

(b) that the respondent has behaved in such a way
that the petitioner cannot reasonably  be
expected to live with the respondent;

(c) that the respondent has deserted the
petitioner for a continuous period of at
least two years immediately preceding the
presentation of the petition,

(d) that the parties to the marriage have |ived
apart for a continuous period of at |east two
years i mediately preceding the presentation
of the petition (hereafter in this Act
referred to as "two years' separation") and
the respondent consents to a decree being
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grant ed;
36
(e) that the parties to the marriage have |ived
apart for a continuous period of at |east

five years i medi ately precedi ng t he
presentation of the petition (hereafter in
this Act referred to. as "five years

separation)."”
The circunstances set forth in sub-s. (2) of s. 1 constitute
the basis for holding that the marriage has broken down
irretrievably. Can these provisions be deened incorporated
ins. 7 of the Indian Divorce Act ? S. 7 provides: -
"7. Subject to the provisions contained in this
Act, the Hi gh Courts and District Courts shall, in al
suits and proceedings hereunder, act and give relief on
principles and rules which, in the opinion of the said
Courts, are as nearly as . nmay be conformable to the
princi ples and rules on which the Court for Divorce and
Matri'nonial Causes in England for the tine being acts
and ‘gives relief:
Provided that nothing in this section shal
deprive the said Courts of jurisdiction in a case where
the parties to a narriage professed the Christian
religion at the time of the occurrence of the facts on
which the claimto relief is founded."
The section requires that in all suits or proceedi ngs under
the Indian Divorce Act the Hgh Court and District Courts
shall "act and give relief on principles and rules" which
conformas nearly as  may be tothe principles and rules on
which the Court for Divorce anc Matrinonial Causes of
Engl and acts and gives relief. Wiat is contenplated is the
manner in which the court will exerciseits jurisdiction for
the purpose of disposing of a pending suit or proceeding The
expression "principles and rules" does not mean the grounds
on which a suit or proceedi ng may be instituted. The grounds
are ordinarily placed in the suit - or proceeding when the
petitioner cones to court and.invokes its jurisdiction. It
is after the suit or proceeding is entertained ‘that the
guestion arises of deciding on the norns to be applied by
the court for the purpose of disposing of -it. If it were
otherwi se, plainly there would be a conflict with s. 10 of
the Indian Divorce Act. For s. 10 sets fourth the limted
grounds on which a petition nay be presented by a husband or
wi fe for dissolution of the marriage.
37

It cannot be denied that society is generally
interested in maintaining the marriage bond and preserving
the matrimonial state with a view to protecting societa
stability, the famly hone and the proper growh and
happi ness of children of the narriage. Legislation for the
purpose of dissolving the narriage constitutes a departure
from that primary principle, and the Legislature is
extremely, circunmspect in setting forth the grounds on which
a marriage nmay be dissolved. The-history of all matrinonia
legislation wll show that at the outset conservative
attitudes influenced the grounds on which separation or
di vorce could be granted. Over the decades, a nore libera
attitude has been adopted, fostered by a recognition of the
need for the individual happiness of the adult parties
directly invol ved. But although the grounds for divorce have
been |iberalised, they nevertheless continue to form an
exception to the general principle favouring the continution
of the marital tie. In our opinion, when a |legislative
provi sion specifies the grounds on which divorce may be
granted they constitute the only conditions on which the
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court has jurisdiction to grant divorce. If grounds need to
be added to those already specifically set forth in the
| egislation, that is the business of the Legislature and not
of the courts. It is another matter that in construing the
| anguage in which the grounds are incorporated the courts
should give a liberal construction to it. Indeed, we think
that the courts nust give the fullest anplitude of neaning
to such a provision. But it nust be nmeaning which the
| anguage of the section is capable of holding. It cannot’ be
extended by adding new grounds not enunerated in the
secti on.

VWen therefore s. 10 of the Indian D vorce Act
specifically sets forth the grounds on which a marri age may
be di ssolved, additional grounds cannot be included by the
judicial construction of sone other section unless that
section plainly intends so. That, to our mind, s. 7 does
not. W rmay point out that in M Barnard v. G H Barnard(l)
the Calcutta H-gh Court repelled a simlar contention and
held that ~ s. 7 coul'd not be construed so as to "inport into
I ndi an Di'vorce Jurisprudence any fresh ground for relief
other than those set forth in s. ()" and that "the only
grounds on which a marriage nmay be dissolved are those set
forth ins. 10 of the Act...". The Punjab H gh Court in Mss
Shireen Mall v. John Janes Tayl or(2) has al so taken the view
that the grounds set forth in s. 10 of the lndian

(1) AIR 1928 cCal. 657.

(2) AIR 1952 Pb. 277.

38

Di vorce Act cannot be enlarged by reference to s. 7 of the
Act. So al so has a Special Bench-of the Madras Hi gh Court in
T.M Bashiamv. Victor(l) and a Single Judge of that Court
in A Ceorge Cornelius v. Elizabeth Dopti Samadanam (2)

M ss Thonmas appeals to us to adopt a policy of "socia
engi neering"” and to give to s. 7 the content which has been
enacted in s. 28 of the Special Mrriage Act, 1954 and s.
13B of the Hindu Marriage Act, 1955, both of which provide
for divorce by nmutual consent. It is possible to /say that
the law relating to Hndu marriages and to marriages
governed by the Special Marriage Act presents a nore
advanced stage of developnment in this area than the Indian
Di vorce Act. However, whether a provision for divorce by
mut ual consent should be included in the Indian D vorce Act
is a matter of legislative policy. The courts cannot extend
or enlarge |legislative policy by adding a provision tothe
statute which was never enacted there.

Reference is made by Mss Thonmas to s. 2 (ix) of the
Di ssolution of Muslim Marriage Act, 1939 which enpowers the
court to dissolve a Muslimmarriage on any ground other. than
those already enunerated in the section "which is recognised
as valid for the dissolution of marriages under Muislim
law.”’ No such provision is contained in s. 10 of the Indian
Di vorce Act.

Learned counsel of the appellants has referred us to B
| swarayya v. Swarnam |swarayya(3) and George Swani doss
Joseph v. Mss Harriet Sundari Edward.(4) Nothing said in
those cases helps the appellants. The first case was
concerned with the question whether an appellate court can
i ncrease the anmount of alinony payable by the husband to the
wi fe without an appeal by her. And the second deals with the
guestion whether the Indian Courts can nmake a decree nis
for nullity absolute within a shorter period than that
specifically mentioned in the Indian Divorce Act.

(1) A l.R 1970 Mad. 12.

(2) Al.R 1970 Mad. 240.
(3) A I.R 1931 Privy Council 234.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

(4) Al.R 1955 Mad. 341.
39

W are not satisfied that s. 7 of the Indian Divorce
Act can be read to include the provisions of s. | (2) (d) of
the Matrinmonial Causes Act, 1973. This contention of the
appel l ant must fail.

Learned counsel for the appellants then points out that
a Christian marriage can be registered under the Specia
Marriage Act, 1954 and that there is no reason why a
marriage regi stered wunder the Indian Christian Marriage Act
shoul d not enjoy an advantage which is available to a
marriage regi stered under the Special Mrriage Act. Reliance
is placed on the constitutional prohibition agai nst
di scrimnation enbodied in Article 14 of the Constitution
Assuming that the nmarriage in this case could have been
regi stered under the Special Marriage Act, 1954, inasmuch as
it was solemisedin 1967 it ~was open to the parties to
avail of that Act instead of 'having resort to the Indian
Christian Marriage Act, 1872. “In the circunstances, it is
not open to the appellants to complain of the disadvantage
now suffered by them

It is also urged by the appellants that the Letters
Patent jurisdiction enjoyed by the High Court in matrinonia
matters is sufficiently extensive to enable the H gh Court
to nake a decree /for divorce on the ground now pl eaded. W
have exanmined the matter carefully and we do not see how
that jurisdiction can be construed to include a ground which
is not specifically set forth in E's. 10 of the Indian
Di vorce Act.

We are not satisfied that this appeal can succeed. It
is for Parliament to consider whether the Indian Divorce
Act, 1869 shoul d be anended so as to include a provision for
divorce by nutual con- sent. The appeal fails and is
di sm ssed but in the circunstances there is no order as to
costs.

CHI NNAPPA REDDY, J. | agree with my brother Pathak, J.
that 'mutual consent’ is not a ground for divorce under the
Indian Divorce Act and that the provisions of s. 1(2)(d) of
the British Matrinmonal Causes Act; 1973 cannot be read into
the Indian Divorce Act nerely because of s. 7.7 It is
unt hi nkabl e that |egislation whenever nmade by the Parlianent
of a foreign state nay automatically become part of the | aw
of anot her sovereign State. Legislation by incorporation can
never go so far. \Whatever interpretation of s. 7 -was
perm ssible before August  15. 1947 when the British
Par | i ament
40
had plenary powers of |egislation over Indianterritory, no
interpretation is now pernissible which would incorporate
post-1947 British laws into Indian | aw.

My brother Pathak J. has pointed out that the history

of matrinonial |egislation has been towards |iberalisation
of the grounds for divorce. Inevitably so. The history of
matrinony itself, in the recent past, has been a novenent

fromritual and sacrament to reality and contract even as
the history of the relationship of the sexes has been from
mal e dom nance to equality between the sexes. But the world
is still a mn’s world and the | aws are man-nmade | aws, very
much so. W have just heard that in an advanced country like
the United States of Anerica, the Equal Rights for Wnen
Amendnent could not be successfully pushed through for
failure to obtain the support of the necessary nunber of
States. Qur constitution-nakers and our Parlianent have
certainly done better. W have constitutional and |ega

equality for the sexes. But even so, economc and socia
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equal ity between the sexes appears to be a very distant
goal. One has only toread the daily sickly reports of
"dowy deaths’ and 'atrocities on wonen’ to realise that
worren, in our country, are yet treated as comodities and
pl ay-things. The root cause of the inequality between the
sexes, like other class inequalities, is their social and
econom c inequality. Al inequality will end when social and
econom c inequality ends. It isl therefore, obvious that
true equality between the sexes and el se where is possible
only when economic and social inequalities disappear. Qur
Constitution proclains, in the Preanble, the establishnent
of a socialist State where there wll be justice, social
econom c and political, ‘as our constitutional goal and this
is reiterated in the Fundamental Rights’ and Directive
Principles’ Chapters. But, the march towards equality’ and
econonic and social justice is still a 'long march’ and
meanwhi | e, what of divorce by nutual consent ? Yes, | agree
with Mss Lily Thomas that divorce by mutual consent should
be avail able to every married couple, whatever religion they
may profess and however, they were married. Let no |aw
conpel the union of man ~and wonan who have agreed on
separation. If they desire to be tw, why should the |aw
insist that they be -one ?° But | have a qualification, The
woman must be protected. Qur society still |ooks askance at
a divorced worman. A wonan divorcee is yet a suspect. Her
chances of survival ;are dimnished by the divorce. So, the
l aw which grants the decree for divorce must secure for her
sone neasure of economnic

41

i ndependence. It should be so whatever bethe ground for
di vorce, A whether it is nmutual consent, irretrievable break
down of the marriage, or even the fault ~of the woman
hersel f. Every divorce solves a problem and creates anot her
Both probl erms need to be solved, no matter who is

responsi ble for the break down of the marriage. If the
divorce law is to be a real success, it should nake
provision for the econonic independence of the female
spouse. After all, Indian- society today is so constituted

that a Wrman is generally hel pl ess and her position becone
worse if she is divorced. It is necessary that the |aw
shoul d protect her interest.; weven if she be -an erring
spouse, lest she become destitute and a dead loss to
soci ety.

N. V. K. Appeal dism ssed.
42




