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ACT:

Gold Control Act, 1969, ss. 4, 6, 8(1l) and 16, 58, 71-Vires
of -Provisions of ss. 4, 6, 8 and 16 of Act do not constitute
unreasonabl e restrictions on right to carry on business and
are not violative of Arts. 19 (f) and (g)Section 71 is ultra
vires-Sections 6 and 16(1) do not encroach on field covered
by Andhra Pradesh (Andhra Area) Pawn Brokers Act 23 of 1948
and Andhra Pradesh (Tel angana Area) Money Lenders Act 5 of
1349F.

HEADNOTE

The petitioners and appellants carried on the business of
Pawn br oki ng and noney lending inter alia on the security of
gold articles and ornanents. They challenged the validity
of different provisions of the Gold Control Act, 1969. The
contentions that fell for consideration were: (i)~ whether
there was anything in the Act or the rules which constituted
an unreasonabl e restriction on the part of a pawn broker to
hold, acquire or dispose of property or .carry on his
busi ness of noney lending within the meaning of Art. 19(1)

(f) and (g) of the Constitution not saved by sub-cls.(5) and

(6) thereof; (ii) whether in the absence of a provision for
notice to bhe given to himin case of any proceeding for
confi scation the pawnee may be prejudicially affected
wi t hout a hearing being given to him (iii) whether s. 71 of
the Act was ultra vires; (iv) whether the failure to make a
di stinction between ’article’ and ' ornanent’ in t he
definition section was prejudicial to a dealer; (v) whether
conpliance with all the conditions laid dowmn in formGS |11

under r. 4 of the Act may be inpossible in a nunber of
cases; (vi) whether it was difficult to conply with s. 16 of
the Act as regards acquisition or transfer of gold as and
when nmade, (vii) whether a pawn-broker or noney |ender was
entitled to hold primary gold; (viii) whether certain
governnment circulars had the effect of extending time for
filing of declaration under s. 16(1) beyond 28th February
1969 ; (ix) whether s. 58(1) of the Act was violative of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 18

Constitution and liable to be struck down; (x) whether s. 16
(1) of the Act being a general provision could not apply to
pawn- br okers and noney | enders who were governed by ss. 6,
10, 28; (xi) whether s. 16(1) was unreasonable as regards
pawn brokers; (xii) whether the inpugned Act encroached upon
the field exclusively occupied by Andhra Pradesh Act XXII
of 1943 and Andhra Pradesh Act V of 1349F

HELD: (i) I'f smuggling of gold into the country is to be
checked by the prevention of the conversion of snuggled gold
into gold articles or or nament s, there is no

unr easonabl eness in the State calling upon all pawn brokers
and persons who take pledges or hypothecation of ornaments
to furnish declarations so that the Administrator and the
Gold Control Oficer may keep an eye on the activities of
such persons and if necessary at any point of tine, ask for
a return interns of s. 6 and satisfy hinmself about the
legality of his acts by inspecting his accounts. It would
not be difficult for anybody carrying on or wanting to carry
on business lawfully to insist on the pawnor producing the
copy of thedeclaration in his possession given to himafter
aut hentication by the Gold Control Officer in terns of

255

sub-s. (8) of s. 16 in order to satisfy himself that there
was no contravention of the Act. The requirenent of making
a -declaration as often as a pwan broker ‘acquires ownership
possessi on, custody or control- of gold under sub-s. (4) is
to be read with sub-s. (10) and it is-enough for a pawn
broker 'to approach the Gold Control Oficer’ with the ful
and detailed statenents of his holding once, a nonth. [269D
E G

As such it cannot be said that there is ~any -unreasonable
restriction in .the said provisions onholding property or
pursuing one’s business in ternms of Art. 19(1) (f) or (g) of
the Constitution. [269H]

(ii) The contention that there being no provision for notice
to be given to him in case of any proceeding for
confiscation the pawnee may be prejudicially af fected
without a hearing being givento him had no ‘substance
i nasmuch as he will be the person presuned to be the owner
in terms of s. 99 and the gold can only be seized from his
possessi on or custody. He can appear before the authorities
and make his subm ssions so that no penal action should be
taken agai nst him [270A- B]

(iii) There is no justification for an order of
confiscation of gold under s. 71 of the Act merely because
of a failure to comply with s. 16 relating to declaration
It is no doubt true that the owner is to be givena hearing
in terns of s. 79 and he has a right of appeal under s. 80
but the provision of s. 73 which allows the levy of a
fine in lieu of confiscation not exceeding twice the /value
of the thing in respect of which confiscation is authorised

appears to be unduly harsh and unconsci onabl e. Under the
Wealth tax Act the penalty for failure to file a return is
much |ighter. Section 71 therefore appears to place an
unreasonabl e restriction on the right of a person to acquire
hold and di spose of gold, articles or gold ornanents. It

nmay be applied indiscrimnately and cannot therefore be
upheld as saved by <cls. (5) and (6) of Art. 19 of
Constitution. [270C F]

(iv) It cannot be said that the definition section does not
make a clear distinction between an ’article’ and an
"ornanent’ . The explanation to S. 2(p) shows that nothing
made of gold which resenbles an ornanment will be deened to
be an ornament unless the thing (having regard to its
purity, size, weight, description or workmanship) is such as
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is commpnly used as ornament in any State. Cearly it is a
gquestion of proof as to whether the thing passes as an
article or an ornanent in a particular state. [270G

(v) It cannot be said that conpliance wth all t he
conditions laid down in formG S. Il under r. 4 of the Act
is inpossible. No doubt there may be difficulty in some
cases where an article contains netals other than gold or
preci ous stones, but a pawn broker who is asked to advance
noney on the security of such an article can make a fairly
accurate estimte of the weight and value of the gold
therein so as to be able to judge for hinmself how nuch he
can safely advance on the security of that article. He is
not called upon to give the exact purity of the gold content
of the article. He can only give an estimate of its purity.
[271A-C

(vi) There was no difficulty.in regard to the primary gold
found in possession of the petitioner in wit petition No.
24. Under s. 2(1) no person can own or have in his
possessi on, custody or control, acquire or agree to acquire
owner shi p, buy, accept or otherw se receive any prinmary gold
except as provided in the Act and the pawn broker or noney
 ender is not such a person. [271F]

256

(vii) The printed circulars to which attention was drawn
did not show that there was any extension of tinme wth
regard to declarations under s. 16(1) beyond 28th February
1969. Reference to certain circulars addressed only to CGold
Control officers 'to the effect that no steps were to be
taken until after 30th April 1969 could not be avail ed of by
the petitioner who was not in-a position to assert that the
circul ar had been publicly advertised or that he hinself had
recei ved any copy of such circular. [272B].

(viii) Section 58(1) of the Act which allows any Gold
Control O ficer authorised by the Admi nistrator to enter and
search any business premses if he has reason to suspect
that any provision of the Act was being or was about to be
contravened could not be struck down on the ground that the
power to search was given w thout the sane safeguards as in
the Sea Custons Act, 1882 the Custons Act, 1962 or the Code
of Crimnal Procedure. There may be cases  where it is
necessary for the Gold Control Oficer to -act wi-th
expedition in the matter of search so that the infornation
that he is going to search a premises may not |eak out and
the only safety inthis regardis that the Gold Contro

Oficer nust be authorised by the Administrator in  this
behal f and he in his turn if he is enpowered by the Centra

Covernment may aut hori se other Government Officers to enter
and search the premses. In the present case the counter-
affidavit showed that the officer searching had information
regardi ng the contravention of the provisions of the Act and
the result of the search showed that huge quantity of gold
was |lying with the petitioner in respect of which no
decl arati on had been made. The Gold Control Act is not the
only Provisions of |aw where power to search on suspicion
has been conferred on an officer. In this connection
reference may be nade to s. 41 of the Madras Ceneral Sales
Tax Act 1 of 1959 which came up for consideration before
this Court in the Conm ssioner Commrercial Taxes, Board of
Revenue, Madras v. Ranki shan Srikishan Ilyer etc., C. A  Nos.
150/ 68 dt. 9-8-1967. [272D H

(xi) Section 16 is not excluded in the case of nobney |enders
or pawn brokers. Any person who cones under the purview of
s. 16(1) has to make a declaration unless there is any
provision to the <contrary in that Chapter. The only
provision to the contrary is contained in sub-s. (5) which
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permts of exenptions in respect of persons holding gold
articles or ornaments up to a specified limt. The

provision in s. 6(1) enpowering the Administrator to cal
upon any pawn broker to furnish a return does not do away
with his obligation to file a declaration under s. 16(1).
There is no question of duplication of declarations here.
Every pawn broker will have to file his declaration under s.
16(1) and he would be obliged to nake a return only when he
is called upon to do sointernms of s. 6. If a nunber of
pawn brokers carry on business in partnership t he
decl arati on can be made by any partner of the firmin termns
of cl. (f) and if a conpany carries on business of pawn
broking any person in charge of the nanagenent of the
affairs of the conpany can make the declaration. [274A-F]

(x) There was no substance in the argunment that a pawn
broker only kept things inhis safe custody and it would be
very oppresive on himif he had the obligation to make a
declaration as often as he got in a gold article wunder a
pl edge or parted with it on redenption. A noney |ender
specially a pawn broker who enters into a nunber of
transactions of pledge every day has to naintain his account
books and he has to record faithfully therein the articles
he receives by way of pledge including their weight and
general description when he takes themin and naking a

declaration for the purpose of the Act cannot entail any
hardshi p on such a person. [274G 275(C]
257

Mohd. Hanif Quareshi v. State of Bihar, [1959] S.C.R. 629,
671, distinguished.

(xi) By the Gold Control Act Parlianent only sought to
control and regul ate the production, manufacture ‘etc. use
and possession of and the business in gold, gold ornanents
etc. It did not seek to disturb or annul the provisions of
the Andhra Pradesh Acts dealing with pawn brokers and ' noney
| enders. The provisions of the State Acts are to have ful
play and effect so long as the Gold Control Act 'is not
vi ol ated. [275E]

Accordingly, save that s. 71 of the Act is unconstitutional
the wit petition and appeal s nust be dism ssed. [275(QF:,

JUDGVENT:

ORIGNAL JURISDICTION : Wit Petition Nos. 24 and 587 of
1970.

Petitions under Art 32 of the Constitution of Indiafor the
enf orcenent fundanental rights and Gvil’ Appeal No; 1613 of
1970.

Appeal by, special |eave fromthe judgnent and order ~ dated
Decenber 26, 1969, of the Andhra Pradesh Hi gh Court in/ Wit
Petition No. 3047 of 1969 and Cvil, Appeal No. 1659 of
1970.

Appeal by special leave fromthe judgment and order  dated
the Decenber 26 1969 of the Andhra Pradesh H gh Court in
Wit Petition No. 3008 of 1969.

Wit Petition No. 24/70.

C. K. Daphtary, J. B. Bajpai, P. C. Bhartari, T. B. Dada-

chanji, O C Mathur and Ravinder Narain, for the
petitioner.

Jagdi sh Swarup Solicitor General, M C. Setalvad and B
D. Sharma, for the respondents.

Wit Petition No. 587 of 1970.

C. K. Daphtary, P.: C. Bhartari, Ravinder Narain and J. B
Dadachanji, for the petitioners.

M C'. Setalvad, and R N Sachthey for the respondents.
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Cvil Appeal No. 1613 of 1970.

B. A. L. Ilyengar and P. Paranmeshwara Rao, for t he
appel | ant s.

Jagdi sh  Swarup, Solicitor General, J. M Mkhi and B. D
Sharma, for the respondents.

Cvil Appeal No. 1659 of 1970.

S. V. Qupte, P. Paraneswara Rao and K. C. Dua, for the
appel | ants.

17-1 S.C. Indial/71
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Jagadi sh  Swarup, Solicitor-General, and B. D. Sharma, for
the respondents.

M Nat esan and R Gopal akri shnan, for the interveners.

The Judgrment of this Court was delivered by

Mtter, J.--The petitioner in Wit Petition No. 24 of 1970,
a citizen of India who has been carrying on business inter
alia of noney |ending against pledge of gold ornanents,
chal |l enges the vires of the Gold Control Act, 1969 read with
the rules nade thereunder and in particular sections 6. 8
and 16(1) of the Act.

The facts on which the petition is based are as follows.
The petitioner has a fairly extensive business of noney
lending in Etawah in U P. In pursuit of his business he
advances nmoneys to a |arge nunber of persons who pledge
ornanents made of gold or containing gold and other precious
stones, or silver. /1t includes a seasonal busi ness of
agriculturists taking loans fromhimin the sowing season
and repaying the same with interest by redeemnming the pledged
or nanents. Accordiing to the petition such |oans are not
al ways redeened qui ckly and there are instances of ornaments
lying with himunder pledge for 10 to 15 years. He also
owns along wth other nmenbers of his famly substantia
guantities of gold ornanents. As he has a strong room for
keeping these valuables his friends and relations also are
in the habit of keeping their gold ornanents and articles
with himfor safe custody. The purity of the gold  content
of the ornaments varies from 10-12 carats to 22-24/ carats.
The content of the gold is difficult to estimate” in  sone
cases where they are pieces containing nore than one’  neta
and set with stones. 1In all such cases a rough and ready
estimate of their value is made whenever possible by the
i ndi genous nmethod of determning the purity on a touch stone
and | oans are advanced to the extent of 50 to 75 per cent of
the val ue of the pledged goods. Over the last 8 to 10 years
the petitioner clains to have cone into possession of such
pl edged ornanents and articles which have not been redeened
since their first pledge weighing approximately 42,989
gramns. On an average he ’entertains about 25 transactions
of pledge or redenption in a day and the total . nunber of
ornanents and articles pledged with himover a year varies
from 15,000 to 20,000 pieces. His entire bel ongings of gold
i ncluding those of the menbers of his family are kept in a
strong roomalong with the pl edged goods.

The petitioner’'s grievance is based on a raid which took
place at his place of business on March 26, 1969 by the
I nspectors of Excise under the authority of the Collector of

Central Excise. The raid was conpleted on 9th April, 1969
and a | arge

259

nunber of ornanents and articles of gold were seized from
his prem ses. According to the petition the condition
precedent to the exercise of such power i.e. that the

of ficer concerned should have a reasonable belief that the
provisions of the, Act have been viol ated was non-exi stant
and in any event the Act did not pernmt Inspectors of
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Custons or Central Excise to carry out the search or
sei zure. The wvalidity of the search and seizure is also

chall enged on the ground that inasmuch as the tine to
furnish declaration under S. 16 of the Act had been extended
Since the Comrencenent of the Act fromtime totime up to
the 30th April 1969 the search which took place on March 26,
1969 was unjustified.

The different provisions of the Act and the grounds of
attack on them may be, sunmarised as follows :-

(a) Sections 4. 6, 8(1), 16- read with 71, 74 and 86 are
bad in | aw as outside the conpetence of Parlianment and/or in
violation of the Constitution. ’'Section 6 and 16(1) are
i mpugned on the ground that Parliament had no conpetence to
encroach on the field of |ending and. noney | enders which is
covered by a State itemof legislation in the Seventh
Schedul e.

(b) Sections 4 and 16 read with the power of search and
sei zure, inpositions of fineand penalty and power of
prosecution etc. confer arbitrary powers upon the
respondents- capabl e of indiscrimnate use and as such are
violative of Art. 14.

(c) The expression "possession", custody and control in s.
16 is vague and wuncertain incapable of any objective
assessnent.

(d) The provisions of 's. 8 (1) of the Act are violative of
the petitioner’s fundanental right to acquire, hold or
di spose of property in the formof prinmary gold as it is not
in the interest of general public.: ~The section is also
i mpugned as affecting the possession by the petitioner of
primary gold found which he has been hol ding for many years
past. It is also attacked on the ground that ‘the Gold
Control Oficer can always treat a particular piece of
ornanent as primary gold, the acquisition-and disposal of
whi ch was prohi bited under the Act.

(e) It is inmpossible for anyone'to conply strictly with the
formGS Il prescribed under the rules. 1In order to conply
with the strict statutory obligations the petitioner would
have to incur huge expenses for maintaining the ‘necessary
staff and undertaking scientific assessnent to ascertain the
purity, weight and value of gold content in each and every
or nament .

260

(f) The obligation to furnish declarations in respect of
every pledge and/or redenption of the ornanent would  be
i ncapable of conpliance as on an average ~he enters  into
about 100 transactions of this character in a day. It was
also quite inpracticable to conply with the provisions of s.
16(4) and (10) to furnish repeated declarations for every
acqui sition and/ or redenption of the pledge of the
or nament s.

The petition was affirmed on January 13, 1970 and on
the 19th January this Court granted interimstay of further
proceedi ngs i n pursuance of search and seizure.

In the counter affidavit of the Assistant Collector - of
Central Excise reliance is placed on, the following facts

1. The total quantity of gold seized in the course of the
search of +the petitioner’s,prem ses which started on the
26t h March, 1969 and ended on 9th April 1969 was 95, 793. 995
gms. of the approximate value of Rs. 14,47,300/-. Thi s
i ncluded gold with foreign. marking, wei ghing 3,539, 842 gins.
other, primary gold w thout marks 212.865 gnms gold coins

wei ghi ng 85.53 gns. and ornanments wei ghing 91, 9555, 753 gns.
Two show cause notices were issued one for contravention of
the provisions of the Act and the other for contravention of
the provisions of the Foreign Exchange Regul ations Act
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read with the provi sions of the Custons Act and the

| mports and Exports Control Act.

2. The petitioner took an 'inordinately long time to seek

legal redress : he waited fromApril 1969 to January 1970

bef ore conplaining of the search and sei zure. The

petitioner never attenmpted to avail hinself of the

opportunity of having a personal hearing before the
conpetent authority i.e. the Collector of Central Excise,
Kanpur .

3. On or about March 25, 1969 on receipt of information and
being satisfied that the provisions of the Act as al so those
of the Customs Act and the provisions Exchange Regul ations
Act and Inmports and Exports Control Act were bei ng
contravened, the Superintendent, Central Exercise, Manipur
aut horised the Inspectors of Central Excise Departnent to
enter and search the prenmises of the petitioner and., to
sei ze any offending gold, gold articles or gold ornanents.
The authorisation of the Inspectors was under power s
conferred by s. 58(2) of the Act and s. 105 of the Custons
Act, 1962.

4. The I ncome-tax O ficer Etawah issued an order under s.
132(3) of the Incone-tax ~Act, 1961 restraining the
Superi ntendent, Central Excise, fromrenmoving, parting wth
or otherw se dealing

261

with the gold and gold ornanents seized by the Inspectors of
Centr al Exci se.

5. Among the things seized were 30 biscuits of gold
i ncl uding one of foreign marking which was primary gold the
possessi on of which by itself was a : contravention of s. 8
(1) of the Act Neither at the tine. of the seizure of the
gold nor during the course of the  investigation t he
petitioner indicated as to how nany and which of the
ornanents were his own and how many of them bel onged to the
various nmenbers of his fam ly :-no such details have been
given in the petition

6. Al the allegation regarding the vires of the ' Act or
the Rules were disputed. The difficulty if conplying wth
t he provisions of the Act was also denied and the
justification for the retention of the seized articles was
based on the powers conferred under the different Acts.

In the counter affidavit affirmed by the Secretary to - the
Government in the Mnistry of Finance, Departnent of Revenue
and Insurance. a claimis made that the subject matter ~ of
the Act does not encroach on the power of the State
Legislature to legislate with respect to nmoney |ending or
nmoney |enders. It however contains provisions prohibiting
persons from obtaining | oan on the hypot hecation, pledge or
nortgage of primary gold which is a reasonable restriction
on the fundanental right of a citizen. It is also -asserted
that no provision of the Act is vague or uncertain or
difficult of conpliance. S. 8(1) of the Act is sought to be
justified on the ground that this provision had been
inserted in the statute with a view to elimnating the
chances of fal se defenses being raised on the detection  of
smuggl ed gold and a period of six nmonths from 1st March 1967
had been all owed under the Defence of India Rules to enable
persons who night have gold in their possession to dispose
of it either by sale or delivery for conversion into
ornanents to licensed dealer or by certified goldsmths.
Stress was also laid on the legislation on the subject by
whi ch control of gold was first nade |aw as Part XII(A) (of
the Defence. of India, Rules) promul gated under the Defence
of India Act followed by the Gold Control Act, 1967, the
Gold Control Ordinance, 1968 arid the Gold Control Act of
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1969. It was- subnitted that the object of this series of
legislation was wth a viewto prevent smuggling of gold
into India and of the dissem nation thereof which results in
the loss of Rs 100 crores of foreign exchange per annum
Thi s object could not be achieved unless there was
restriction on the manufacture and sale of new ornanents,
declaration of holdings of gold other than ornanents,
regul ati on of the business of gold including the activities
of gold refiners and goldsmths. The inpracticability of
estimating the purity of

gold ornaments was al so di sputed on the assertion that any
experienced goldsmth can easily assess the purity of gold
in an ornanent by rubbing it on a touch stone. Atine limt
of 30 days had been given fromthe comencenent of the
Def ence of India (4th Amendnent) Rules 1966 to persons ow ng
ornaments in excess of the specified limts for naking
decl arati ons. The petitioner should therefore have made a
declaration of ~ornaments in his possession, custody, or
control . Inwit petition filed before the present series
of petition, % an undertaki ng had been given to this Court in
those petitions that no action woul d be taken under S. 16(7)
and 16(1) and 100 of the Act and the time for making
declarations wunder S. 16 was extended till 28th February
1969 and suitable instructions had been issued to the field
staff to conmply with the above. The tine limt for fling
the declaration under’ S. 16(7) had been extended up to 30th
June but it was denied that the period of making a
declaration wunder = S. 16(1) had beenextended up to 30th
April, 1969.

Before examining in detail the relevant provisions of the
Act and the contentions founded thereon, it nmay ‘be noted
that this Act had been chall enged by several wit petitions
to this Court inmediately after it was put on the statute
book in Septenber 1968. The questions which fell for
consideration in that series of petitions included

(a) Whether the Act was within the |legislative conpetence
of Parlianent under Entry 52 of List | and Entry 33 /of @ List
1l of the Seventh Schedul e, or

(b) Whether it fell within the exclusive conpetence of the
State Legislatures under Entry 27 of List I1.

A large variety of propositions was there advanced to
decl are the Act as beyond the conmpetence of Parlianment. It
had been argued inter alia that section 4(4), 4(5), 5(1),
5(2) 27(2) (d), 27(6), 16(7), 32 read with 46, 88 and 100
were unreasonable and not in public interest and so were
violative of Art. 19(1)(f) and (g) of the constitution
violation art 14 was al so urged .

Being of the view that the attack on sone of the

provi sions was justified but the provisions which were found
to be invalid not being so inextricably bound up with /other
parts as to render the whole Act wunconstitutional, this
Cour t held that several provisions, nanely, sections
5(2)(b), 27(2)(d) 27(6), 32, 46, 88 and 100 were invalid.
It is worthy of note that although challenge was directly
made to the validity of S. 16(7) the Court did not express
any opinion thereon. The said provision cannot therefore be
assumed to have been Struck down.

263

The matters with which we are not concerned not only include
(1) Wit Petition No. 24/1970 of which details have been
given above, but (2) Wit Petition No. 587/1970 t he
petitioners in this petition having cone before this Court
on an earlier occasion and (3) two Appeals 1613/70 and
1659/ 70. The petitioners in the two petitions mentioned as
well as the appellants in the appeals are all persons who
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carry on the business of pawn broking and nopney |ending
inter alia, on the security of gold articles and ornanents
and the common grievance of all these persons is against
sone of the provisions of the Act, the appeals involving a
further question as to the inmpact of the Act on severa
State Acts dealing with noney | ending and noney | enders and
pawn br oki ng and pawn brokers.

The i mpugned Act, as is shown by its preanble, is to provide
for the economc and financial interests of the comunity,
for the production, manufacture, supply, distribution, wuse
and possession, of and business in, gold, ornaments and
articles of gold and for matters connected therewith or
incidental thereto. As is well known the object of the Act
is tomke it difficult, if not inpossible, for gold which
is smuggled into the country from being circul ated evidently
with the object of checking smuggling of gold or rendering
the same unprofitable and so avoiding a loss of foreign
exchange to the country.

Al though 'there is no definition of pawn broker ins. 2 of
the Act there can be no doubt that sone of the provisions of
the Act are designed to restrict the use of gold by way of
pl edge or hypothecation for securing loan. S. 2(b) of the
Act defines an " article” as anyt hi ng (ot her t han
ornament) in a finished form nade of, manufactured from or
containing, gold /and includes any gold coin and broken
pi eces of an article, but does not include prinmary gold.
Under s. 2(j) 'gold neans gold including its alloy (whether
virgin, melted or remelted, wought or unwought) in any
shape or form of purity of not less than nine carats and
includes primary gold, article and ornament. 'Ornament’ s
defined as a thing ina finished formnmeant for  persona
adornment or for the adornnent of any-idol, deity or any
ot her object of religious worship, nmade of ,~ or manufactured
fromgold, whether or not get with stones or gens etc. The
definition contains an Expl anation whereby a thing made of
gol d though resenbling an ornament i's not to be deened to be
an ornanment unless it is used.as such in any pact of the
country. Primary gold is defined in s. 2(4) as neaning gold
in any unfinished or senm-finished form including ingots,
bars, billets etc. S. 2(i) defines a 'declaration’ as one
which is required by the Act or was required by rule 126-1
of the Defence of India Rules, 1962 or the Gold (Control)
Ordinance, 1968 to be made with regard to the ownership,
possessi on, custody
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or control of gold. Under s. 4(1) the Central Governnent
has to appoint an Administrator for carrying out the
pur poses of the Act. Sub-s. (2) gives ‘the Centra
Government power to appoint Gold Control Oficers for
enforcing the provisions of the Act.

Section 6(1) enpowers the Administrator to require any
person who | ends noney on pl edge, hypothecation etc. of any
article or ornanent to furnish a return, giving ful
particulars of the things given by way of security and the
Persons who gave the security. Sub-s. (2) of-this section
aut horises the exam nation of accounts of persons |ending
noney on the security of gold articles or ornaments and
decl ares that any gold which is not entered in the accounts
or: found to be in excess of the quantity shown in the
accounts and it 1is not otherwise accounted for to the
satisfaction of the exam ning officer is to be, deened to be
in possession of such person in contravention of the
provisions of the Act. Chapter Il of the Act containing
sections 8 to 11 deals with restrictions relating to the
manuf acture, acquisition, possession, sale, transfer or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 18

delivery of gold. Sub-s. (1) of S. 8 forbids any person
fromowning or having in his possession, custody or contro

or acquiring or agreeing to acquire the ownership, posses-
sion, custody or control or buying, accepting or otherw se
recei ving or agreeing to buy accept or otherw se receive any
primary gold save as otherw se provided in this Act. In
other words, there is a conplete bar to anybody having
possessi on of primary gol d.

In this connection it my be noted that there was a
notification under the Defence of India Rules requiring the
conversion of primary gold either into cash or into
ornanents wthin the time specified therein which had
expired long before the Gold Control Act was put on the
statute book. Sub-s. (4) of s. 8 is ained at preventing any
person from delivering, selling or disposing of etc. of any
article to a person who isnot a |icensed dealer or refiner
except as provided in the Act.. Sub-ss. (3) and (4) have a
qualification in sub-s. (5) as regards the person accepting
or transferring by way of gift or exchange gold coins not
exceedi ng five in nunber. Sub-s. (6) enpower s t he
Admi ni strator to nake exenption fromthe above provisions in
speci al circunmstances. Section 10 provides as follows :

"No~ person shall obtain from any other
per son any | oan or advance on the
hypot hecati on, pl edge, nortgage or charge of -
(a) any primary gold, or
(b) any article or- ornanent whi ch is
required to be included in ‘a declaration
unl ess. 'such article or ornanent has been so

i ncl uded :

Provi ded that, in the case of an article which
is not required to be included in a
declaration, no transfer or
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delivery thereof ~shall be made unless ' such

transfer or delivery has been intimated in

witing to the Administrator."
s. 11 contains prohibitions regardi ng nmaki ng nmanufacturing
etc. of primary gold articles except under authorisation by
t he Admi nistrator.
Chapter 1V deals with possession of gold by public religious
institutions, disposal of gold received by way of offerings,
sub mssion of monthly accounts and responsibility of the
person in charge of the managenent of any public religious
institution in regard to such gold or gold ornanents. ~'S. 16
which has no less than 13 sub-sections provides for the
maki ng of declarations for all practical purposes by every
person who owns or possesses or deals with or  disposes of
gol d subject to the exenption created in sub-s. (5). Under
sub-s. (1) every person who owns or s in possession

custody or control of any article or ornament- at the comme

ncement of the, Act, or acquires the owner shi'p
possession ,etc. thereafter must make within 30 days from
such comencenent or fromthe acquisition, as the case my
be or wthin such further time as the Admnistrator may
allow a declaration in the prescribed form as to the
gquantity, description and other prescribed particulars of
any article or ornanent or both, owned, possessed, held or
control by him Such declaration however is not required to
be made by any person who has before the comencenent of the
Act already nade a declaration in relation to the article or
ornanent or both. Sub-s.(2) specifies a nunmber of cases
from clauses (a) to (1) of persons who have to nmke the
declarations in such cases and its opening words are as
fol | ows
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"For the renpval of doubts, it is hereby
declared that the declaration referred to in
this section shall be made, in relation to any
article, or ornament, or both.
Clause (a) deals with mnors and lunatics, the declaration
having to be nade by the guardian or manager. C . (b) deals
with owners of idols or deities; «cl. (c) deals wth
properties of a person which are under the managenent of an
admi ni strator or receiver; clause (d) with a person whose
properties ate under the nanagenment of the Court of Wards;
cl. (e) relates to articles or things vested in an executor
or an admnistrator of a wll or other testanentary
di sposition; «cl. (f) deals with the case of firns; cl.

(g) with the case of a Hi ndu undivided fanmly; cl. (h) with the

case ,of a private or a public trust; cl. (i) with the case
of a conpany whether incorporated in or outside India-.
clause (j) with a
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templ e, church, nosque, gurdwara or any other religious
institutioon; cl. (k) deals with wakf property and «cl. (1)
deal s with societies, clubs or other -associations. d. (m
deals with other persons owning, possessing or holding of
gold as may be prescribed for them Sub-ss. (1) and (2) of
section 16 make it quite clear that every person who owns or
is in possession, custody or control of  any article or
ornament, no nmatter whether he is or ~is not the owner
thereof, is under a duty to nmake a declaration with respect
to all his holdings of gold articles or ornanents. Cl ause
(5) exenpts persons hol ding or owning gold only within up to
certain limts from making such decl arations. Under cl. (3)
any person who did not own, possess, hold or ~control any
guantity of’ gold in excess of the quantity specified in sub-
s. (5) before the comrencenent of the Act but acquires after
such comencemnent the ownership thereof whet her by
succession, intestate or testanentary or otherw se,  nust
make a declaration if as a result of such acquisition the
total quantity of gold which cones to be. held or possessed
or controlled by himexceeds the lLints specified. Sub- s.
(4) of the section makes it incumbent on all persons. who
have nmade declarations either under the Defence of India
Rules or the Gold Control Ordinance or under sub-s. (1) to
make a further declaration as often as he acquires or parts
with the ownership, possession etc. of such gold giving
prescri bed particulars thereof. Sub-s. (7) nmkes it
obligatory on every licensed dealer or refiner to make a
declaration as therein specified. Under sub-s. (8) every
declaration required under this Section is to be made in
triplicate of which one copy is to be authenticated  and
signed by the Gold Control Oficer and to be returned to the
person nmaking the declaration and the copy so returned'is to
be retained by such person as evidence of the declaration
made by hi munder this section. Under sub-s. (10) a ' person
who acquire or parts with ownership, possession, custody or
control of gold after he has made a declaration to endorse
within 30 days fromthe date of such acquisition or parting
with of gold in such nmanner as may be prescribed on the copy
of the declaration retained by himand to produce such copy
within 7 days fromthe date of such endorsenent before the
Gold Control Oficer who has to nake necessary changes in
the register referred to in sub-s. (9) and also in the copy
of the declaration kept in his safe custody. Under sub-s.
(11) no person shall own or have in his possession, custody
or control any quantity of gold which is required to be
i ncluded in a declaration unless such gold has been included
in a declaration or further declaration as the case may be.
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It is to be noted however that no restriction has been
pl aced on a pawn broker on receiving articles or ornanents
of gold by way of pledge and advancing |oans thereon
Chapter X1 of the Act deals with entries. search. seizure
and arrest for the purposes of’ the Act. S. 58(1) and (2)
enmpower any Gold Control officer
267
aut horised by the Adninistrator to enter and search any pre-
mses, refinery etc. if he has reason to suspect that any
provi sion of the Act has been or is being or is about to be
cont ravened. S. 59 enpowers any Gold Control Oficer
authorised in this behalf by the Adm nistrator to detain
and search any person or thing if he has reason to suspect
that any person has secreted about his person or in any
other thing any gold in respect of which contravention of
the Act is suspected or any document which in his opinion
will be useful or relevant to any inquiry or proceedings in
relation ‘to the contravention of any provision of the Act.
S. 60 deals with the conditions under which a search is to
be conducted. S. 66 gives any Gold Control O ficer if he
has reason to believe that in respect of any gold any
provision of this Act has been or is being or is attenpted
to be contravened, the power to seize such gold along wth
the package, covering or receptacle or any other goods in
which any quantity of such gold has been m xed. S. 68
contains the power / of arrest in certain circunstances.
Under s. 69 the provisions of ss. 102 and 103 of the Code of
Criminal Procedure relating to search and seizure are made
applicable as far as possible.  Chapter X Il deals wth
confiscation and penalties. S 71 which s the opening
section of the Chapter runs as follows:-
"(1) Any gold in respect —of which any
provision in this Act-or any rule or order
made thereunder has been, or is being, or is
attenpted to be, contravened, shall be liable
to confiscation.
(2) Any package, | covering or receptacle
(including its other contents) in which any
gold liable to confiscation under sub-section
(1) is found shall also be liable to
confi scati on.
(3) Where any gold liable to confiscation
under subsection (1) is mxed with other goods
in such nanner that such gold cannot  be
separated fromthose ot her goods, the whol e of
such goods shall be liable to confiscation
(4) Any gold which is liable to confiscation

under sub-section (1), shall be 'so liable
notw t hst andi ng any change inits form"
S. 72 provides for confiscation of conveyances or ~ ani nals

etc. by nmeans of which any provision of the Act is sought to
be contravened. Under s. 73 whenever any confiscation is
aut horised by the Act, the officer adjudging it may, subject
to such conditions as my be specified in the order
adjudging the confiscation, give to the owner thereof an

option to pay in lieu of confiscation such fine, not
exceeding twi ce the value of the thing
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in respect of which confiscation is authorised as the said
officer thinks fit. Under . S. 74 any person who in

relation to any gold does or omts to do any act which act
or omssion would render such gold Iiable to confiscation
under the Act or abets the doing or om ssion of such an act
or is in charge of the conveyance or animal which is liable
to confiscation shall be liable to a penalty not exceeding
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five tinmes the value of the gold or one thousand rupees
whi chever is nore, whether or not such gold has been
confiscated or is available for confiscation. Under S. 77
no confiscation nmade or penalty inposed under the Act is to
prevent the infliction of any other punishment to which the
person affected thereby is |liable under the provisions of
this Act or under any other law. Chapter XIV deals wth
adj udi cation, appeal and revision. S. 78 indicates the
limts of authority of different adjudicating officers.
Under S. 79 no order of adjudication of confiscation or
penalty is to be mnmade unless the owner of the gold,
conveyance or animal or other person concerned is given a
notice in witing--
(i) informng himof the, grounds on which
it is proposed to confiscate such gol d,
conveyance or aninmal or to inmpose a penalty;
and
(ii) giving hima reasonable opportunity of
making a representation in witing within such
reasonable’ tine as may be specified in the
noti ce agai nst the confiscation or inposition
of penalty nentioned therein and if he so
desires, of being heard in the matter.
Chapter XV deals w th offenses and their trial., S. 85 nakes
the carrying on of 'the business of a banker or noney |ender
in contravention of the Act or any rule or order nmade
t hereunder puni shable with inprisonnent for a termwhich is
to be not less than six nonths but not nore than three years
and also with fine. The court however may, if. satisfied,
that the special circunstances of the case so require inpose
a sentence of inprisonnment for a termwhich may be | ess than
si x nonths. Failure to make a decl aration under  the Act
wi t hout any reasonabl e cause or nmeking a declaration. which
is either false or which the decl arant knows or has' reason
to believe to be incorrect punishable with inprisonment for
a termwhich my extend to two years and. also wth fine.
Under S. 91 whoever contravenes any provisions of the Act or
any rule or order made thereunder for which no punishnment is
separately provided in this Chapter (Chapter XV) shall be
puni shed wth inprisonnent for a, termwhich may extend to
three nonths or with fine or with both. There are sone ms-

cell aneous provisions in Chapter XVI. Under S. 99  any
person who is in possession, custody or control _of any
primary gold,
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article or ornanment is to be presuned, unless the contrary
is proved, to be the owner thereof.

M. Daphtary, |earned counsel appearing in support of Wit
Petitions 24 and 287 of 1970 limted his challenge mainly to
sections 6, 8 .and 16 of the Act and attenpted to, /show
that conpliance with all the conditions in form GS I1]
prescri bed under rule 4 of the Act was al nost an

i mpossibility. The first question to be considered is,
whet her there is anything in the Act or the rules regarding
the filling up of. the formGS IIl which constituted an

unreasonable restriction: on the part of a pawn broker to
hold” acquire or dispose of property or carrying on his
busi ness of noney | endi ng unreasonabl e wi thin the nmeani ng of
Art. 19(1)(f) and (g) of the Constitution not-saved by sub-
cis. (5) and (6) thereof. In our vie* no exception can be
taken to the provisions of the Act to which our. attention
was drawn by | earned counsel for the purpose on this score.’
If snuggling- of gold into the country is to be checked by

the prevention, of the conm ssion of snmuggled gold, into
gold articles or ornaments,, there is ...no unreason-
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abl eness, in the State calling upon, all pawn brokers and
persons who take pl edges or hypothecation of ornanments to
furnish declarations so,that the Adm nistrator. and the-
Gold- Control Oficer may keep an eye on the activities of
such,,-persons and, if necessary, at any,point of time ask
for areturnin terns of s. 6 and satisfy hinmself about the
legality of his acts: by inspecting his accounts. It would

not be difficult for anybody carrying on or wanting to carry
on business lawfully to insist on the pawnor producing the,
copy of the declaration in his possession given to him
after authentication by the- Gold Control Oficer in terms
of sub-s. (8) of s. 16 in order to satisfy hinself that
there is no contravention of the Act.

S. 16 as is seen is all-enbracing and nakes it obligatory
on every person unless he.is exenpted under sub-s. (5)
thereof to make a declaration of all the gold articles and
ornaments in his possession, custody or control. In order
that there may not be any uncertainty in the matter of
maki ng' declarations in certain cases, the Legislature has
i ndi cated the persons on-~ whom the burden |ay. The
requirenment of making a declaration as often as a pawn
br oker acqui res ownership, possession, custody or control of
gol d under sub-s. (4) is to be read with sub-s. (10) and it
is enough for a pawn broker to approach the Gold Contro

Oficer with the full and detail ed statenents of his holding
at the end of every nmonth. As such it cannot be said that
there is any wunreasonable restriction on his hol di ng
property or pursuing his business in terms of Art. 19(1) (f)
or (g) of the Constitution.
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The contention that there being no provision for notice to
be given to himin case of any proceedings for confiscation
the pawnee may be prejudicially affected without a hearing
being given to himhas no substance inasmuch as he will be
the person presunmed to be the owner in terms of s. 99 and
the gold can only be seized from his possession or custody.
He can appear before the authorities and nake his
submissions as to why no penal action should ‘be /'taken
against him There does not however seemany justification
for an order of confiscation of gold under s. 71 of the Act
nerely because of a failure to conply with s. 16 relating to
decl ar ati on. It is no doubt true that the owner is to be
given a hearing in terms of s. 79 and he has a, right of
appeal under s. 80 but the provision of s. 73 which allows
the levy of afinein lieu of confiscation not exceeding
twice the value of the thing in respect of whi ch
confiscation is authorised appears to be unduly harsh. In
this connection,. a, reference may be made to s. 18 of  the
Wealth Tax Act and the penal provisions contained therein

Under the Wealth-tax Act the penalty in case of failure to
furnish the return without reasonable cause is a sum equa

to two per cent of the tax for every nonth during which the
default co but not exceeding in the aggregate to 50 per cent
of the tax. It will be noticed that the fine there is
i mposed only on failure to pay the tax but in case of gold
in of which no declaration has been nade under s. 16 or the
factum of pawn of which has not been conmmunicated in to the
Admi ni strator, the owner ipso facto becones liable to pay an
unconsci onably high penalty. S. 71 therefore appears to
pl ace an reasonable restriction on the right of a person to
acquire, hold and dispose of gold articles or gol d
or nanents. It may be applied indiscrinnately and cannot
therefore be upheld as saved by cls. (5) and (6) of Art. 19
of the Constitution.

A point was also made that the definition section does not
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make a clear distinction between an ’'article’ and an

"ornament’ . This seens to be wthout foundation. The
explanation to s. (2)(p) shows that nothing nade of gold
which resenbles an ornanment wll be deened to be, an

ornanent unless the thing (having regard to its purity,
size, weight. description or workmanship) is such as is
commonly wused as ornanent in any State. Cdearly it is a
guestion of proof as to whether the thing passes as an
article or an ornament in a particular State and the
difference in the treatnent of these two substances in
certain provisions of the Act do not fall to be considered.

It was argued that compliance with all the conditions laid

down in form Gs |IIl ‘under rule 4 of the Act nmay be
i mpossi bl e
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in a nunber of cases. The formcontains a schedule for
ornanents or articles under different colums, colum 5
being meant for estimted wei ght and value of gold content
and colum 6 ‘purity’. It was urged that where the ornanent
is made up not only of gold but of other netals and stones,
precious or otherwise, it will be inmpossible either to give
a true estimate of the weight and value of the gold
contai ned or the purity of the gold. No doubt there may be
some difficulty in some cases but it nust be realised that a
pawn broker who is /asked to advance noney on the security of
such an article will make a fairly accurate estinmate of the
wei ght and value of the gold therein so asto be able to
judge for hinself how much he can safely advance on the
security of that article. He isnot called upon to give the
exact purity of the gold content in the article. He can
only give an estimate of its purity.

The supposed difficulty in the matter of conpliance with s.
16 of the Act as regards acquisition or transfer of gold as
and when nmde really does not exist. It would certainly
have been onerous and an inpossible task for any pawn broker
to perform if he had to furnish daily declarations in
respect of his transactions had during the day and’ to get
the Gold Control Oficer to make an endorsement on his
declaration every day. He is at liberty to get it done only
once a nonth and surely it would not be difficult” for a
person who maintains a true and faithful account of his
dealings wth his borrowers to prepare a schedule of  al
these transactions up to a certain date and secure the
endorsenent of the Gold Control Officer to the alterations
in the declaration already authenticated by him

There is no difficulty with regard to primary gold found in
the possession of the petitioner in the Wit Petition No.
24. Under s. 8(1) no person can own or ‘have in._his
possessi on, custody or control, acquire or agree to acquire
owner shi p, buy, accept or otherw se receive any prinmary gold
except as provided in the Act and the pawn broker “or ' noney
 ender is not such a person.

The next question to which we have to address ourselves is,
whet her the petitioner in WP. No. 24 of 1970 had any |l awf ul
excuse for not nmaking a declaration before the date of the
raid on his. According to himhe was required to file his
declaration by 30th April, 1969 and the seizure of prinmary
gold and ornaments before that date was not lawful. |In this
connection M. Daphtary drew our attention to the avernents
in paragraphs 12 and 16 of the petition which have been
already referred to. This is however denied in the counter
affidavit. Ref erence was nmade in the counter affidavit to
the previous petitions and it was said that the time lint
for filing the declaration of
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all the ornanments held-by a licensed dealer or refiner was
extended up to 28th February 1969 and an undertaking for the
purpose was given to this Court with regard to declarations
under S. 16(1) and it was. only with regard to the tine
l[imt for filing of declarations by |I|icensed dealers or
refiners under s. 16(7) that there was an extension of time
up to 30th June, 1969. The printed circulars to which our
attention was drawn do not show that there was any extension
of time with regard to declarations under S. 16(1) beyond
28th February, 1969. Reference to a certain circular
addressed only. to Gold Control Oficers, to the effect that
no steps were to be taken until after 30th April 1969 by M.
Daphtary. cannot be availed of by the petitioner who was not
in a position to assert that the circular had been publicly
advertised or that he himself had received any copy of such
circul ar.

M. Daphtary also argued that the provision for search as:
contained in S. 58(1) which allowed any Gold Control O ficer
authorised by the Admnistrator to enter and search any
busi ness " prenises nerely if he-had any reason to suspect
that any provision of 'the Act was being or was about to be
contravened, was. contrary to law and should be struck

down. He conplained that it would be made an engine of
oppression in the hands of any unscrupul ous officer if he
was mnded to do so. He argued that there-:Was no

provision corresponding to this in the, Sea Custons Act,
1892 under which- an officer could only search a ;person if
he had reason 'to believe and where the person about to be

searched could require the officer to take him ’'to the
nearest magi strate or a Customs Collector. He also drew our
attention to the Custons Act, 1962 which envisages search
only when the proper officer has "reason to  believe" and
where searches are further subject to the provisions of the
"Code of Criminal Procedure with respect thereto It is true
that the wusual safeguards under the Code of Crimna

Procedure are not to be found inthis Act except those
contained in ss. 102 and 103 of the Code. But /that by
itself would not be enough to strike down the provision in
S. 58. There may be cases where it is necessary for the
Gold Control Oficer to act with expedition in the natter of
search so that the information that he is going to search a
prem ses may not |eak out and the only safety in this regard
is that the Gold Control Oficer’ nust be authorised by the
Adm nistrator in this behalf and he in his turn if he is
enmpowered by the Central CGovernnent, may -~authorise other
Government officers to enter and search the prenises. In
this case the counter affidavit shows that the officer
searching had information regarding the contravention of the
provisions of the Act and the result of the search -showed
that huge quantity of gold was lying with the petitioner in

respect of which no declaration had been made. |t would not
be out of
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place to nention that the Gold Control Act is not the only
provi sion of | aw where power to search on suspicion has been
conferred on an officer. 1In this connection we may refer to
S. 41 of the Madras CGeneral Sales Tax Act 1 of 1959 which
cane up for consideration before this Court in The
Commi ssi oner of Commercial Taxes, Board of Revenue, Madras
v. Ranki shan Sri ki shan Jhaver etc.(1).

In Wit Petition No. 587/1970 filed on 4th Novenber 1970 the
challenge is nade only to s. 16 of the Act which though
guestioned in Wit Petitions Nos. 282, 407 and 408 of 1969
had not been adj udi cated upon by this Court.

In the result the contentions raised on behalf of Wit
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Petitioners except wth regard to section 71 cannot be
accepted and the provisions of the Act inpugned before us
except the said section cannot be struck down.

M. Ayyangar appearing for the appellant in Cvil Appea
No. 1613/1970 fornul ated his objections to the Act in the
three, follow ng propositions :-

1. Section 16(1) of the Act was a general provision which
did not apply to pawn brokers and noney | enders as they were
governed by Sections 6, 10 and 28.

2. In any view of the mtter Section 16(1) was
unr easonabl e regardi ng pawn brokers.

3. By reason of the Andhra Pradesh (Andhra Area) Pawn
Brokers Act XXl Il of 1943 and the Andhra Pradesh (Tel angana
Area) Money Lenders Act (V of 1949 F.) the field of
| egi sl ati on regardi ng noney lending and pawn brokers so far
as the State of Andhra Pradesh was concerned was conpletely
and exclusively occupi ed by those Acts and inasmuch as the
Gold Control Act purported to trench upon those State Acts
it was beyond the | egislative conpetence of Parlianent.

On. the first point |earned counsel drew our attention
to Section 6 (1) of the Act whi ch has been already referred
to and contended that inasnuch as Section 16(1) was a
general provision while Section 6(1) was specially directed

towards pawn brokers, the former provision i.e. Section
16(1) was inapplicable to pawn brokers. Qur attention was
also drawn to Section 28 of the Act under which no |Iicensed

deal er could unless authorised by the Adm nistrator so to do
carry on business ‘as a noney |lender or banker on the
security of any article or ornament or both in the

(1) Cvil Appeals 150 to 154/1967 decided on 9th August,
1967.

18-1 S.C. India 71
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same prenises in which he carried on business as a | dealer
in our view Section 16 is not excluded in the case of npbney
| enders or pawn brokers. Any person who comes under the
purview of Section 16(1) has to make a declaration unless
there is any provision to the contrary in that Chapter. The
only provision to the contrary is contained in ~Sub-Section
(5) which pernits of exenptions in  respect of persons
hol ding gold articles or ornaments up to a specified limt.
The provision in Section 6(1) enpowering the Adm nistrator
to call upon any pawn broker to furnish a return does not do
away with his obligation to file a declaration under Section
16(1). Section 6(1) enpowers the Adm nistrator to take
action in special cases where he thinks it necessary to cal
upon a noney | ender to nake a return and under Section 6(2)
he is enmpowered to authorise any Gold Control (| Oficer to
exam ne the accounts of such pawn broker. Thi s cannot
obviate the requirenents of Section 16(1). Counsel  argued
that there would, be duplication of declaration in- respect
of pawn brokers if both are complied. No such duplication
or difficulty will arise. Every pawn broker will have to
file his declaration under Section 16(1) and he would be
obliged to nake a return only when he is called upon to de
so in terns of Section 6. It was argued further that
al t hough under Section 16(2) the Legislature had expressly
provided for returns being submitted with regard to various
ki nds of persons, pawn brokers were not included therein and
so long as no order prescribing for declarations being filed
by them under cl. (m was nade they were under no obligation
to file declarations. There is no substance in this
contention because sub-section (2) is directed only towards
renoval of doubts which might be left in the cases of
persons specified in Clauses (a) to (1).1n the case of
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pawn brokers no such difficulty or doubt arises.if a nunber
of pawn brokers carry on business in partnership the
decl arati on can be made by any partner of the firmin termns
of Cause (f) and if a company carries on business of pawn
broking any person in charge of the nanagenent of the
affairs of the conpany can make the declaration
There is no substance in the second point either. It was
argued that a pawn broker only kept things in his safe
custody and it would be very oppressive on himif he had the
obligation to make a declaration as often as he got in a
gold article under a pledge or parted with it on redenption
Qur attention was drawn to a passage in Mhd Hanif Quaresh
v. The State of Bihar(1l) where dealing with the case of ban
on the slaughter of cows of all ages and her progeny which
included bulls, bullocks, heifers, buffal oes, nale, fenale
or calves inposing a great hardship on butchers this Court
remarked that the enactnent if
(1) [2959] S.C.R 629 at 671
275
valid would conmpel the butchers to nmake fresh arrangenents
for the supply of aninals which ‘were permtted to be
sl aughtered for food and said
"Theoretically it may not be inpossible for
themto do-so, but in practice it is nore than
likely to cause consi derabl e inconvenience to
them and may even invol ve extra expenses for
them..........
The immedi ate effect of the operation of these
Acts i's to cause a serious dislocation to the
petitioners’ business w thout any conpensatory
benefit."
W do not think that these observations can apply to the
facts of this case. A noney |lender, specially a pawn broker
who enters into a nunber of transactions of pledge every day
has to maintain his account books and he has to record
faithfully therein the articles he receives by way of pl edge
i ncludi ng their weight and general description when he takes
themin and nmaking a declaration for the purpose of the Act
cannot entail any hardship on such a person
Wth regard to the last point urged by M. Ayyangar it is
enough to say that by the Gold Control Act Parliament only
sought to control and regul ate the production, manufacture
etc. use and possession of and the business in gold, gold
ornaments etc. It did not seek to disturb or annul -the
provisions of the State Acts nentioned. The provisions of
the State Acts are to have full play and effect so long as
the Gold Control Act is not violated.
M. Nat esan appearing for some i nterveners rai sed
contentions simlar to M. Ayyangar’s and urged that the Act
did not contenplate nultiple declarations and it purported
to affect only owners of gold articles or ornanments-and not
pawn brokers. W see no force in this contention
Save that section 71 of the Act is wunconstitutional the
petitioners in Wit Petitions 24 and 587 of 1970 are not

entitled to the reliefs asked for and they wll stand
di smi ssed. G vil Appeal s Nos. 1613/70 and 1659/ 70
challenging the vires of the Gold Control Act are also
di smissed. The parties will pay and bear their own costs.
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