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ACT:

Constitution of India 1950, Article 226 Wit of
Mandanus- | ssuance of-To statutory aut hority under a
licensing statute to grant a |icence-Wether pernissible.

U P. Cnema (Regulation) Act, 1955, sections 3 and 5 &
U. P. Cinematograph Rules 1951 Rules 3-and 7.

Li cence for [location and construction of Ci nema under
Rul e 3-Licence for exhibition of films in cinema building
under section 3-G ant of-Determnation of 'public.interest’-
St ages of consi derati on-Expl ained.

Admi ni strative Law Li censi ng power s- | ndi sput abl e
adj unct of ~controlled econony-Exercise in oppressive or
arbitrary manner-Avoi dance of - Vigi l ance , by courts-
Necessity of.

Construction of C nema.  theatre-G ant of licence-
ojection of Hi ndi Sahitya Samel an-Refusal of /Licence-
Whet her Justified.

HEADNOTE:

The respondent desired to construct a cinema theatre on
a plot of land. He submtted an application under Rule 3 of
the U P. C nemat ograph Rul es 1951 to t he District
Magi strate, for obtaining a certificate signifying his
approval of the site selected for constructing a pernanent
building to be wused for cinematograph exhibition.. The
District Magistrate as the licensing Authority issued a
public notice specifying the request of the respondent for
grant of a certificate and calling obj ections. An
organisation called the Hindi Sahitya Sanmel an | al one
submitted its objection, The District Mgistrate referred
the application of the respondent to the State Covernnent,
which directed the District Magistrate to carefully exam ne
the matter. The District Mgistrate was of the opinion that
the Sammelan can neither be styled as an educationa
institution nor a residential institution wthin the
contenmplation or Rule 7(2)(b) because it was an institution
wedded to and working for the propagati on of Hi ndi |anguage,
and even though it may provide sone research facility on its
canpus it has no regular progranme of class teaching, and
that having regard to all the
1022
rel evant circunstances, the construction of a cinema
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building at the proposed site was not against public
interest. On the contrary, it was held that a nodern
beautiful fully air-conditioned cinema building apart from
adding to the beautification of the city would enrich the
coffers of the State exchequer in the form of entertainnent
tax. The District Magistrate granted the certificate
infornmed the respondent that construction of a cinena house
and be conpleted within two years fromthe date of the
i ssuance of the order. Chagrined by the grant of the
certificate, the Sammelan initiated action for acquisition
of the plot over which the cinema building was being
constructed, should wunder the Land Acquisition Act. The
respondent successfully ‘assailed the acquisition order in
the H gh Court.

In the nmeantine as the period of two years specified in
the certificate issued under Rule 3 was about to expire, the
respondent moved an application for extension of tine for
conpl etion of the construction of cinema building, and
during the pendency of this application, the building was
conpl et ed

The respondent made an application under section 3 of
the U P. G nema (Regulation)  Act, 1955 for a Ilicence to
exhibit filns in the cinema buil di ng. The District
Magi strate refused ‘to grant the |licence. The respondent
preferred an appeal under Sec. 5(3) of the 1955 Act to the
State Governnent, which allowed the appeal ‘and renmitted the
matter to the District Mgistrate with a direction to re-
exam ne the grounds on which he had refused to grant |icence
to run the cinema in accordance wth the rules and pass
suitable and |egal order after giving an -opportunity of
heari ng.

Agai nst the aforesaid order of remand the respondent
filed a Wit Petition in the Hi gh Court. A D vision Bench
held that even though the order under challenge was one of
remand, as the respondent has journeyed to and fro on
nunerous occasions, it was necessary to dispose of the
petition on nerits, and held that while granting a
certificate under Rule 3 of the 1951 Rules, it was open to
the licensing authority to take into consideration whether
it would be in public interest to grant -the necessary
certificate or to refuse the sane, but after the grant of
certificate when a full-fledged ci nema building comes up and
is showmn to conply with the relevant rules and regul ations,

ci nemat ograph |icence cannot be refused on the vague
consideration that it would not be in public “interest to
grant the licence. It was also held that the failure to

conplete the construction of the cinema building wthin the
prescribed tine, if properly explained would not be a ground
to refuse the cinematograph licence, nore so

because the requirenent of rule 3(3) is directory and not
mandat ory. The Hi gh Court accordingly nmade the rul e-absolute
and in nodification of the order of the State CGovernnment, it
directed the District Mgistrate-Licensing Authority to
forthwith grant to the petitioner the requisite Ilicence
subj ect to reasonable condition and restrictions.

In the appeal to this Court it was contended on behal f
of the appellant state that the schene o f the U P. C nema
(Regul ation) Act, 1955 and the U. P.

1023

C nemat ograph Rul es 1951 reveal that the licensing authority
has to take into consideration public interest both at the
time of granting a certificate of approval as contenpl ated
by Rule 3 as also public interest while granting a cinema
licence under Sec. 3 read with See. 5, and that the High
Court was in error in holding that one while granting a
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certificate of approval under Rule 3, public interest has
been taken into consideration. The question of exam ning
whet her such buil ding should be licensed for exhibition of
ci nemat ograph does not call for a re-exam nation whether the
grant is not otherwise contrary to public interest. Public
i nterest cannot be fitted into a straight jacket fornula and
what rel evant consi derations would constitute public
interest at the time of granting a certificate of approva
under Rule 3 nay materially vary or differ fromthe rel evant
consi derations which nay constitute public interest while
licensing the cinema theatre f or exhi bi tion of a
ci nemat ogr aph under See. 3.

Di sm ssing the appeal
N

HELD: 1 The H gh Court was, clearly in error in issuing
a mandanus directing the District Magistrate to grant a
licence. The Hi gh Court-was hearing a Wit Petition praying
for a Wit of Certiorari for quashing the order of renoval.
The Hi gh Court shoul'd have quashed the order of remand if it
was satisfied that the order of suffers from an error
apparent on the record. But there its jurisdiction would
cone to an end. The High Court cannot then proceed to take
over the functions of the licensing authority and direct the

licensing authority by a mandanmus to grant a |icence. To
that extent the judgnent of the H gh Court is set aside.
[ 1040D, F]

2. Were a statute confers power ~and casts a duty to
performany functioon before the power is exercised or the
function is perforned, to the Court cannot in exercise of
wit jurisdiction supplant the licensing authority and take
upon itself the function of the licensing authority. [1040

3. The H gh Court was in error in holding that once the
public interest has been taken into consideration  while
granting certificate of approval, consideration of public
interest would not arise and cannot be countenanced while
granting a cinematograph |icensee under See. 3 read wth
Sec. 5. [1037H, 1038]

4. Licensing powers, an indi sputabl e -adjunct of
controlled econony, take various forns —and they are
nunerous. They are generally couched in a |anguage giving
wi de scope for exercise of powers. Therefore the Courts have
been vigilant to see that they are not exercised in an
oppressive or arbitrary manner. The powers being vide, the
guestion of its exercise on relevant or considerations
germane to the determination nore often arises. " If the
licence is refused on grounds whi ch appear to be irrel evant,
the court can legitimately interfere. [1039H, 1040A]

The schenme manifested by U P. C nema (Regulation) Act,
1955 and the U P. G nematograph Rubs 1951 establish the
| egislative intention that the
1024
licensing authority has to keep in view public interest both
at the time of granting the certificate of approval under
Rule 3 and granting a cinematograph |icence under Sec. 5.
Wiile granting a certificate of approval under Rule 3, the
licensing authority may take into consideration the various
aspects set out in Rule 4 as well as the conditions
prescribed in Rule 7. But even where all the conditions
prescribed in Rule 4 and Rule 5 as well as various other
relevant rules are satisfied still the licensing authority
may refuse to grant the certificate of approval, if it is
satisfied that the location of cinema at the site in
guestion is not a public interest. [1034G, 1035A]

6. Rule 7(2)(c) casts an obligation to record the
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reason in witing which nmust necessarily sufficient reasons
for refusing to grant the certificate on the ground that the
location of a cinema at the site of the building is not in
public interest. The licensing authority has not an absol ute
di scretion but it is hedged in by relevant considerations as
also by the proviso that if the Ilicensing authority is
inclined to refuse the licence on the ground that the
location of a cinema at the site of the building is not in
public interest, it cannot do so except without the prior
approval of the State Government. [ 1035C D

In the instant case, the District Mgistrate while
granting the certificate of approval on March 24,1972 bad in
terns held that Hindi Sahitya Sammelan is neither an
educational institution nor a residential institution nor it
has a public hospital ~and that it cannot be styled as an
educational institution for the purpose of Rule 7(2)(b)(i).
This determinationis final and conclusive. [1035F]

7. Wiile granting the cinem |icence under Sec. 3 the
licensing authority has to keep in viewthe provision of
Sec. 5. 'Sec. 5(])(c) provides that no Ilicence shall be
granted unless the licensing authority is satisfied that the
grant of licence is not otherwise contrary to public
interest. Undoubtedly, the para neters of public interest
while refusing to grant ~licence wunder  Sec. 5(1)(c) for
exhi bition of cinematograph would be materially different
than the one which would enter the verdict while considering
the application for granting a certificate of approval under
Rule 7(2)(c). [1035G 1036]

JUDGVENT:

Cl VI L APPEALLATE JURI SDI CTION: Civil Appeal No. 2437 of
1981

Fromthe Judgment and Order dated 25.8.1981 of the
Al | ahabad Hi gh Court in C M WP.No. 3241 of 1980

R N Trivedi, Addl. Adv. Genl., Gopal Subramani am and
Ms. Shobha Di kshit for the Appell'ants.

F.S. Nuriman, Raja Ram Agarwal, Yogeshwar Prasad, Ran

Chhabra and Ms. Suman Bagga for the Respondents,
1025

The Judgrment of the Court was delivered by

DESAI, J. Respondent Raja Ram Jaiswal alongwith the
nenbers of his family (’respondent’ for short) purchased
prem ses No. 26/30, a plot of land with a small structure
standing on it admeasuring 2978 sqgq vyds. situated at
K. P. Kakkar Road, sonmewhere in March 1970. The respondent
desired to construct a cinema theatre on the plot of |and
after denolishing the existing structure. As a first step,
he got prepared the plans for a nobdern air-conditioned,
sound proof cinenma building and got the sane approved by the
Local Municipal Corporation and the District Magistrate.
Subsequently on July 6, 1971, the respondent submtted an
application as required by Rule 3 of the U P.C nenatograph
Rul es, 1951 (1951 Rules’ for short) to the District
Magi strate for obtaining a certificate signifying his
approval of the site selected for constructing a pernanent
building to be used for cinematograph exhibition. Before
granting the requisite certificate the District Magistrate
as the Licensing Authority has to be satisfied that the
requirenents of the 1951 Rules have been fully conplied
with. Inter aliait must be satisfied that any recogni sed
educational institution (other than primary school) or any
residential institution attached thereto is not situated
within a radius of 75 nmetres from the proposed cinema
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buil ding. There were other conditions to be satisfied but
this one is being referred to by us because the allegation
is that this condition has been contravened. It al so appears
that before granting the requisite certificate, with a view
to giving an opportunity to the public in the locality to
express their opinion for or against the grant of the
certificate, if they so desired, a public notice was issued
specifying the request by the respondent for issue of a
certificate of approval of the site for constructing a
cinema theatre. An organisation called The Hindi Sahitya
Sammel an (' Samel an’ for short) al one subnmitted its
objection. The District Magistrate referred the application
of the respondent to the State Governnment. The State
CGovernment directed the District Mgistrate to carefully
exam ne the nmatter and determnmine whether it would or would
not be in public interest to grant the certificate. There
ensued sonme correspondence between the District Mgistrate
and the State Government, the query centering round the
guesti on whet her the Samel an ~was a recogni sed educati ona
institutionas envisaged by Rule 7(2)(b) of 1951 Rules. The
District Magistrate in his letter dated March 24,1972 inter
alia stated that Sanmel an can neither be styled as an

1026

educational institution nor a residential institution within
the contenplation of Rule 7(2)(b) 'because it is an
institution wedded to and working for ~ the propagati on of
Hi ndi | anguage and even though it nmay provide sone research
facility on its canpus, it has no regul ar progranme of class
teaching. The District Magistrate was also of the opinion
that having regard to all the -relevant circunstances, the
construction of cinena building at the proposed site was not
agai nst public interest. On the contrary according to him a
nodern beautiful fully air-conditioned ci nera buil ding apart
fromadding to the beautification of the city would enrich
the coffers of the State exchequer in the form of
entertai nnent tax. He concl uded by observing that in his
opinion public interest will not be adversely affected if
the per missionis granted for  construction of the cinema
house at the proposed site and that he proposed to grant the
perm ssion. Accordingly, on March 28,1972, ~the District
Magi strate informed the respondent that "with reference to
his application dated July 6,1971 in connection with the
construction of a cinenma house over Plot No. 26, Crosthwaite
Road, the site plans checked and signed by the Executive
Engi neer, P.WD. Allahabad have been approved on certain
conditions including that the construction of the cinem
house will be conpleted within two years fromthe date of
the issue of the order and the cinema house will be fully
air-condition and according to the plans and specifications
submitted

to him’ There was a snmall building over the -plot in
respect of which the certificate signifying the approval of
the District Magistrate was granted. This building was
denol i shed and construction of the cinema building according
to the plan was comenced. Chagrined by the grant of the
certificate, Sammelan initiated action for acquisition of
the pl ot over which the cinenma building was being
constructed somewhere in August, 1973. As the various steps
taken for acquisition of land form part of a separate
controversy to be dealt wth in Gvil Appeal No. 2458/80,
the sane may be ski pped over here. Suffice it to state that
a notification wunder Sec. 4(1) of The Land Acquisition Act,
1894 was issued by the Collector, Allahabad on January
31,1974 notifying that Plot No. 26 adneasuring 2865 Sg. Yds.
was proposed to be acquired for a public purpose viz. for
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extension of Hindi Sangrahalaya of Hindi Sahitya Sanmel an
The respondent challenged this notification in Wit Petition
No. 1932/74 in the H gh Court of Allahabad. In the neantine
as the period of two years specified in the certificate
i ssued under r. 3 was about to expire, the respondent noved
an application on March
1027
26,1974 before the District Magistrate for extension of tine
for conpl etion of the construction of cinema building. The
State Governnent wthdrew the notification dated January
31,1974 with the result that the wit petition filed by the
respondent was di sm ssed on January 30,1975 as havi ng become
i nfructuous. Wthin a period of six days on February 6, 1975,
the Col |l ector of Allahabad issued a fresh notification under
Sec. 4(1) of the Land Acquisition -13 Act for acquiring | and
described as bearing Plot -~ No. 62 adnmeasuring 8265 sqg. yds.
for the same purpose. The respondent questioned the validity
and |l egality of the second notification in Wit Petition No.
3174/ 75. During thi's period, the application for extension
of time for the construction of cinema buil ding was pendi ng
with the District Magistrate. By Letter dated July 25, 1975,
the District Magistrate informed the respondent that 'with
reference to his application dated March 26,1974 praying for
extension of time, it is not possible to grant the extension
as the mmtter is /pending before the H gh Court at the
i nstance of the respondent and as they have obtai ned stay
against the |and acquisition proceedings, it would not be
proper for the District Mgistrate to pass any order
regarding this very land so long as the stay order granted
by the High Court is.in force: It was also noticed that the
period of two years initially granted had expired in Mrch
1974 and the same cannot be extended. 1t appears, however,
that during the tinme the application for extension of tine
for completion of the cinema building was pending with the
District Magistrate, the work —of construction was going a
pace and it was conpleted presumably sonetinme before the
District Magistrate declined to grant extension of 'tinme. As
the cinema building was conplete, the respondent made an
application on My 25,1979 under Sec. 3 of the U P. 'C nema
(Regul ation) Act, 1955 (’1955 Act’ for short) for a'licence
to exhibit films in the cinema building. Though the District
Magi strate is a statutory authority for grant or refusal of
licence under the 1955 Act, surprisingly, he referred the
application of the respondent for grant of licence tothe
State CGovernment specially in view of the pendency of the
Wit Petition No. 3174/75 challenging the notification for
acquisition of the land on which the cinema building was
constructed. A communication fromthe Joint Secretary of the
State Governnent to the District Magistrate concerning the
guestion of grant of cinema |icence has a material bearing
on the issue involved in the wit petition. Therefore the
rel evant portion of the conmunication nmay be extracted. It
reads as under:
1028
"Wth reference to your letter No. 23/ MACKA./79-80
dated June 27, 1979, | have been directed to say that
you may grant licence to Chandral ok C nenma constructed
by Sri  Raja Ram Jaiswal on the Hindi Sahitya Samel an
Marg, for one year if you are satisfied that this
cinema conplies wth the requirements of the Utar
Pradesh Chalchitra N yamawali, 195 wth the condition
that if in the nean tine the case pending before the
Hon’ bl e Hi gh Court is decided in favour of the
Covernment, the licence would automatically stand
cancel l ed. "
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It would thus appear that the District Magistrate had
to consider the application for |I|icence uninfluenced by
another litigation pending between the respondent and the
State Governnent. On receipt of this letter the District
Magi strate after obtaining reports fromvarious authorities
vis-a-vis the building reiterated his view to the State
Government on Cctober 19,1979 that as the wit petition of
the respondent challenging the notification for acquisition
of land is pending, it would not be proper to grant cinema
licence to the respondent. On Decenber 7,1979, wit petition
filed by the respondent <challenging the notification for
acquisition of land on which the cinema building was
constructed was allowed by a Division Bench of the High
Court and the notification dated February 6,1975 was
guashed. On Decenber -~ 9, 1975, the respondent nade a
representation to the State CGovernnent for issuance of a
cinema licence. By the, notification date Decenber 13,1979,
the State CGovernnment directed the first respondent to
contact the District Magistrate in this behal f. Accordingly,
on Decenber 18, 1979, the respondent wote to the District
Magi strate that all the concerned authorities had i nspected
the building and reported that the building conplies with
all the rules and regulations and recommended grant of
licence. By its comunication dated Decenber 24, 1979, the
Additional District Magistrate inforned the respondent that
"with reference to his application for cinenma |icence dated
May 4, 1979 to run Chandral ok G nemahe has to inform him
that the District Magistrate’ by his order dated Decenber
24, 1979 has refused to grant the licence.’ The respondent
preferred an appeal under Sec. 5(3) of the 1955 Act to the
State Gover nnent agai-nst the order of the District
Magi strate refusing to grant the |icence. The reasons which

wei ghed with the District Mgistrate in rejecting Il the
application will be dealt wth a little while after. The
State
1029

Government cal |l ed for the coments of the /District
Magi strate with regard to the contentions raised by the
respondent in his appeal and after taking into consideration
the comments, the State Governnent as per its order dated
February 15,1980 allowed the appeal and remitted the nmatter
to the District Magistrate wth a direction, to re-exam ne
the grounds on which he had refused to grant |licenceto run
the Chandral ok cinema in accordance with the rul es and pass
suitable and | egal order after giving theman opportunity of
hearing. If the District Magistrate feels necessary to seek
prior approval of the Government to refuse to grant licence
in public interest, he nmay express his opinion and send. ful
facts through the Conmm ssioner for prior approval.’ /This
order of renmand was questioned by the respondent in Wit
Petition No. 3241/80 in the Allahabad H gh Court.

A Division Bench of the High Court held that even
though the order under challenge was one of remand, ' as the
respondent has journeyed to and fro on numerous occasions,
it is necessary to dispose of the petition on nmerits. It was
further held that while granting a certificate under Rule 3
of the 1951 Rules, it was open to the licensing authority to
take into consideration whether it would be in public
interest to grant the necessary certificate or to refuse the
same, hut after the grant of the certificate when a ful
fl edged cinema building cones up and is shown to conply with
the relevant rules and regulations, cinenmatograph |I|icence
cannot be refused on the vague consideration that it would
not be in public interest to grant the licence. It was also
held that the failure to conplete the construction of cinema
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building within the prescribed tinme, if properly explained
woul d not be a ground to refuse cinenatograph |icence, nore
so because the requirenent of rule 3(3) is directory and not
mandat ory. The Hi gh Court accordingly nmade the rul e absolute
and in nodification of the order of the State Governnent
dated February 15,1980 it directed the District Magistrate-
Li cencing Authority-to forthwith grant to the petitioner the
requisite licence subject to reasonable conditions and
restrictions. An order in the nature of mandanus was i ssued
accordingly. Hence this appeal by the State of Utar Pradesh
and the District Mgistrate by special |eave.

Bef ore we advert to the contentions canvassed before us
on behalf of the appellants, a brief resume of the stages
t hrough whi ch

1030
the proceedings journeyed-in this Court may be nentioned.
The petition for special |eave came wup for admission on

Sept enber 117, 1981 when speci al | eave to appeal was granted
and the operation of the judgnment of the Hi gh Court was
stayed. Consequently, the nandanus  directing the District
Magi strate to —grant |icence stood suspended. CMP 26710/81
was moved on behal f of the present respondent for vacating
the stay granted by this  Court. The proceedings dated
Decenmber 15, 1981 as recorded show that after the argunents
were heard at sonme |length, the Court in. the interest of
justice thought it expedient to nodify the stay order dated
Septenber 17,1981 to the effect that the stay order granted
by the Court wll be in operation for a further period of
two months only and ‘that the hearing of the appeal may be
expedited. The present appeal and the cognate Appeal No.
2458/ 81 came up together for hearing and the cognate appea
was first taken up for hearing for the obvious reason that
if the challenge to the notification for acquisition of the
pl ot on which the cinenma building is constructed failed in
the appeal on behalf of the State of U P., it would have an
i mpact on the present appeal because if the |land was to be
acquired, the question of granting licence for running a
cinema on the Iland wunder acquisition could hardly be
envi saged. The hearing as wusual in this Court went on
nmerrily. Therefore, after hearing the parties, we nade the
order on January 20,1983 directing the District Mgistrate
to conply with the remnd order. It may be recalled that the
order under challenge in this appeal was the order of renmand
nmade by the State CGovernnent to the District Mgistrate for
consi dering and disposing of the application for a cinema
licence on nerits. W had some hesitati on whether the court
can grant a mandamus directing a statutory authority to
grant a licence at a stage when the District Mgistrate was
yet to apply his mnd and exam ne the application on nerits
because doing so would tantanmount to the court substituting
itself as a licensing authority wthout the “licensing
authority performing its duty, which would be inpernissible.
We were conscious of the fact that the District Magistrate
was bound to take some tine in processing and di sposing of
the application for a cinema licence pending with him
Accordingly, we directed the District Mgistrate to proceed
to consider the application of the respondent for grant of a
cinema licence and dispose of it in the light of the
observations made in the order. Pursuant to this order, the
District Magistrate, Allahabad proceeded to examine the
application of the respondent for cinema |licence on nerits
and havi ng gi ven hi man opportunity of being heard, by his
order dated

1031

February 20, 1983 rejected the application for licence
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observi ng that it would not be in public interest to grant
the ci nematograph licence applied for by the respondent. The
appeal was again placed on board for further directions on
March 10, 1983. After giving anxious consideration to the
order of the District Magistrate, the Court made an order
vacating interim stay granted by this Court staying the
operation of the judgnent of the High Court. The effect of
this order was that the nandanus granted by the State becane
operative. Accordingly. On March 19, 1983, the District
Magi strate granted the licence to run Chandral ok ci nema. Two
CWPs Nos. 12718-19/83 were noved in this Court, one of them
being for taking action for contenpt and another for certain
directions. They were a sequel to the granting of a licence
and public annoyance denonstrably exhi bited by t he
authorities of the Sammelan. Wile disposing of these
petitions, we directed that the Cty Magistrate would
wi t hdraw t he i mpugned order under Sec. 144, C.P.C. within a
fortnight from the date of the order and the District
Magi strate shall renew the |icence of Chandral ok cinema to
be operative and in force till the decision of appeal by
this Court and the City Mgistrate shall nake necessary
arrangenents to mmintain public order near and around
Chandral ok cinema if necessary by posting additional police
force and grant necessary protection to the ||icensee
enabling him to/ run the ci nema house peaceful ly.
Regrettably, it rmust be concluded fromthis resune that the
dispute is hardly between the State CGovernnent and the
respondent, but it is a proxy fight consequent upon the
cl ash of ego between the Sanmel an and Jai swal . Uni nfl uenced
by this irrelevant aspect, the appeal may be di sposed of on
nmerits.

It may be nentioned that even though the Sammel an had
noved an application for being joined as a party tothe wit
petition in the High Court which was rejected, we, wthout
the slightest hesi tati on, grant ed t he request for
intervention made by Shri S. N Kacker, |earned counsel for
the Sammel an to intervene and suspending the nornal
procedure that the interventionist is not entitled to
address oral argunments, we heard M. Kacker on all points he
wanted to canvass and at sone length and pernitted himto
put his witten subm ssions on record.

Wiile the introduction has becone some what |ong, the
Contentions canvassed in the dispute are relatively of an
i nsigni ficant
1032
nature save and except the one whether the statutory
licencing authority acting within the parameters of the
statute under which it is set up can be supplanted in
exercise of the wit jurisdiction before the statutory
authority has yet to discharge its functions wunder the
statute. Incidently, whether public interest has a'rel evance
at the tinme of issuance of a certificate of approval under
Rule 3 or at the time of grant of |licence under Sec. 3 is
anot her inportant question ? Other contentions are m nor and
of incidental nature.

The present situation view ng the background of public
interest have a direct bearing on the rival contentions in
this appeal .A cinema building in which for the purposes of
the record, we may note that Rs. 60 |[|akhs have been sunk
stares into our face. Admttedly, it is a nodern air-
condi tioned sound-proof cinema building. It abuts on a road
naned K. K Marg, a very proninent locality in Allahabad town.
it is equally true that Hndi Sahitya Samelan has its
canpus at a distance of roughly 95 feet fromthe out er
boundary of the cinema building. H ndi Sahitya Samrel an was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 16

founded for the devel opnent and propagation of H ndi, and
certainly it is a prestigious institution devoted to naking
H ndi the Lingua Franca of India. Though H ndi Filnmnms have
contributed i measurably to the propagation of H ndi yet the
Sanmel an champi oni ng Hi ndi appears not to have taken kindly
to the nodern mass nedia conmunication and detested the
exi stence of a theatre sonmewhere near its canpus. That is
the genesis of the present litigation. Sincere efforts were
made to assuage all the authorities in charge of the
Sanmel an, but they proved of no avail. May be an institution
devoted to research may consider cinema theatre a nui sance
but in an urban area like Allahabad. the Sanmel an cannot
hope to live in isolation of the existence of theatre as
al so the noise OF transport vehicles.

Let us have a glance at the relevant provisions of the
1955 Act and the 1951 Rules  which should be our starting
poi nt. 1955 Act ~was enacted ~as its long title shows for
maki ng provi sions and regulating exhibitions by nmeans of
ci nematographs in the State of UP. Sec. 3 provides that
'save as otherw se provided in the Act, no person shall give
an exhi bition by nmeans of a ci nenatograph el sewhere than in
a place licensed under this Act or otherwise than in
conpliance with conditions and restrictions inposed by such
licence.” Sec. 4 constitutes District Magistrate to be the
Li censi ng
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Authority. There are two provisos conferring power on the
State Covernment to constitute other licensing authority.
They are hardly material for the present purpose. Sec. 5
prescribes restrictions on the power of  the Ilicensing
authority and inter alia provides that ’'the 'licensing
authority has to be satisfied that the building or other
pl ace i n whi ch ci nemat ograph exhi bition proposed to be given

(i) ..... (ii) is situated at such mi ninum di stance as nay
be Ii prescribed from other _public buildings and from
recogni sed educational and other public institutions and
public hospitals.. ' Sec. 5 (1)(c) provides that the

licensing authority nust be satisfied that the ‘grant of
licence otherwise is not contrary to public interest. Sub-
sec. (3) of Sec. 5 confers right of —appeal to the State
Covernment, on any person aggrieved by the decision of the
licensing authority refusing to grant licence. Sec.” 13
confers power on the State Government to nake rules for
carrying out the purposes of the Act. 1951 Rules were franed
in exercise of the power conferred by ~Sec. 9 of the
G nemat ogr aph Act, 1918 and by the deening fiction enacted
in Sec. 12 of the 1985 Act they remain in. force. Rule 3
provi des as under
"3. Application for constructing a buil ding-
(1) A person desirous of constructing a pernanent
building to be used for cinenmatograph exhibition shal
submit an application specifying the site on which the
proposed building is to be constructed together with' a
plan and speci fications thereof to the of ficer
authorised in this behalf by Governnment. (2) The plan
mentioned in the aforesaid sub-rule shall contain the
el evations and sections of the buildings, the proposed
el ectrical installations, arrangenents for ventilation
sanitation and parking of vehicle and the position of
the premises in relation to adjacent prem ses and
public thoroughfare on which the building abuts, within
a radius of one furlong. (3) The Licensing Authority
may, if it is satisfied that the site plans and
specifications fully conformto the rules, grant to the
applicant a certificate signifying hi s approva
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thereto. The period within which the construction shal
be conpl eted shall also be stated in the certificate."
Rule 4 provides for the contents of an application for
a
1034
licence. Rule 7 prescribes conditions for granting and
renewal of a licence, the one to be noted for the present
purpose is the one prescribed in Rule 7(2)(b)(i) which is to
the effect that 'no building shall be so licensed, if it is
situated within a radius of 75 nmetres from any recognised
educational institution (other than primary school) or any

residential institution attached thereto. Rule 7(2)(c)
provides that ’'no building shall be so licensed, if for any
other sufficient reason to be recorded, the |icensing

authority is satisfiedthat the |ocation of a cinema at the
site of that building is not in Public interest.

Learned Advocate GCeneral of Utar Pradesh who appeared
for the appellant urged that the schenme of the Act and the
rel evant rules reveal that the licensing authority has to
take into consideration public interest both at the tine of
granting a certificate of approval as contenplated by Rule 3
as also public interest” while granting a cinema |icence
under Sec. 3 read wth Sec. 5. It was urged that the High
Court was in error  in holding that once while granting a
certificate of approval under Rule 3, public interest has
been taken into consideration and it has been found that the
location of a cinema at the site of the building is not
shown to be not in public interest, the question of
exam ni ng whether such building should be Iicenced for
exhibition of a cinematograph does not <call for a re-
exam nati on whether the grant™ is not otherwi se contrary to
public interest. It was urged that public interest cannot be
fitted into a straight jacket formula and what relevant
consi derations would constitute public interest at the tinme
of granting a certificate of approval wunder Rule 3 may
materially vary or p differ fromthe rel evant consi derations
which may constitute public interest while licensing the
cinema theatre for exhibition of a cinematograph under Sec.
3. The schene nanifested by the relevant provisions of the
Act and the Rules woul d denonstrably establish the
legislative intention that the 1licensing authority has to
keep in view public interest both at the time of granting
the certificate of approval wunder Rule 3 and granting a
ci nemat ograph |icence under Sec. 3. Wile granting a
certificate of approval under Rule 3, the |licensing
authority may take into consideration the various aspects
set out in Rule 4 as well as the conditions prescribed in
Rule 7. But even where all the conditions prescribed in rule

4 and Rule 5 as well as various other relevant rules are
satisfied still the licensing authority nmay refuse to grant
t he
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certificate of approval, if it 1is satisfied that the

| ocation of cinema at the site in question is not in public
interest. What constitutes public interest at the tinme of
consideration for granting certificate of approval nmay be
culled out fromthe various conditions prescribed in the

various statutes as well as all other considerations which
may enter the verdict while granting the certificate. But it
will be a paper conpliance with the relevant rules if it is
nerely stated that even though all other conditions are

satisfied and conplied with the licensing authority would
refuse to grant the certificate as it is not in public
interest to do so. Rule 7(2)(c) casts an obligation to
record the reasons in witing which nust necessarily be
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sufficient reasons for refusing to grant the certificate on
the ground that the location of a cinema at the site of the
building is not in public interest. The licensing authority
has not an absolute discretion but it is hedged in by
rel evant considerations as also by the proviso that if the
licensing authority is inclined to refuse the |licence on the
ground that the location of a cinema at the site of the
building is not in public interest, it cannot do so except
wi thout the prior approval of the State Governnment. There is
an expl anation which provides that for the purpose of the
sub-rule, the |licensing authority shall, subject to the
general control of the State CGovernnent, determ ne what is a
public hospital or a recogni zed educational institution, and
its decision shall be final and conclusive.” It wll be
presently pointed out that ‘the District Mgistrate while
granting the certificate of —approval on March 24, 1972 had
intermis held that H-ndi Sahitya Sanmelan is neither an
educational institution nor a residential institution nor it
has a ' public hospital and that it cannot be styled as an
educational institution for the purpose of Rule 7(2)(b)(i).
In view of ~the expl anation  herein extracted, this
deternmination is final and concl usive.

Now whil e granting the cinema |icence under Sec. 3, the
licensing authority  has to keep in view the provisions of

Sec. 5 Sec. 5(1)(c) provides that no licence shall be
granted unless the licensing authority i's satisfied that the
grant of licence is not otherwise contrary to public

interest. One has to conpare the |anguage of Rule 7(2)(c)
with the 1language inplied in Sec. 5(1)(c). Undoubtedly the
paranmeters of public interest  while refusing to grant
licence under Sec 5(1)(c) for exhibition of cinematograph
woul d be materially different than the one which woul d
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enter the verdict while considering the application for
granting a certificate of approval under Rule 7(2)(c). It
must, however, be made absolutely clear so as to put it
beyond the pale of controversy that the relevant aspects
required to be kept in view as prescribed under Rul'e 7 while
granting or refusing to grant certificate of approval under
Rul e 3 cannot be reviewed in The name of public interest for
rejecting an application for cinenmatograph |icence under
Sec. 3 read with Sec. 5 of the Act. To wt, if while
granting the certificate of approval the question whether a
particular institution is an educational institution and is
within or outside the prohibited distance, is exam ned and a
decision is reached that the institution is held not to be
an educational institution within the contenplation of the
relevant rule nor it is within the prohibited area, this
aspect cannot be reviewed to refuse to grant a licence under
Sec. 3 read with Sec. 5 in the nane of public interest. If
any other viewis taken, it would lead to startling results.
Again to wt, if the Samelan was held not to be an
educational institution with in the contenplation of Rule
7(2)(b) (i) and the necessary certificate of approval is
granted, the licensing authority cannot turn round in-the
nane of public interest and hold at the tinme of considering
the application for a cinematograph Ilicence that the Hi nd

Sahitya Sammelan is an educational institution and it is
also situated wthin the prohibited area because such an
approach would do irreparable and irreversible harmto the
person to whomcertificate of approval is granted because by
the time he applies for a cinematograph |icence under Sec.
3, he has sunk a |l arge sum of nobney in constructing a cinema
building. To refer to the facts of this case, if nowthe
District Magi strate chooses not to grant |icence on the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 16

ground that it would be contrary to public interest to grant
Iicence only because the authorities of the Samel an nmay act
ina manner so as to disturb public peace and that it is an
educational institution, Rs. 60 |akhs sunk by the respondent
woul d go down the drain and would be an irreparabl e wast age
affecting both the national interest and the public
interest. Therefore, while accepting the subm ssion of the
| earned Advocate Ceneral that the concept of public interest
statutorily recognised has to be kept in view both at the
time of granting certificate of approval under Rule 3 and
licence under Sec. 3 read with Sec. 5 of the 1955 Act,
permtting exhibition of a cinematograph, the relevant
paranmeters of public interest would differ and they cannot
overl ap each other and have to be justified on the rel evant
grounds stricter view about the parameters of public
interest has to be taken at the
1037
second stage because by that tine the person who has been
grant ed certificate of approval has sunk a fortune in the
venture

Bef ore we~ conclude on this point, we nay refer to the
two decisions to which our attention was drawn by the;
| earned Advocate GCeneral. In The King v. London Country
Council, Exparte London-and Provincial  Electric Theatres
Limted(l) it was held that the statutory authority was
justified in exercise of their discretion to sefuse to grant
licence to a conpany, the majority of whose sharehol ders
were alien enenies..A submssion was rmade on the basis of
the ratio of this decision that even if a cinema building is
constructed, licence can be refused on the ground that it is
not in public interest to do so. The decision in R
v.Barnstaple justices, Exparte Carder.(8) is hardly of any
assi stance because it proceeds on the scheme of the
C nemat ograph act, 1909. The Act enpowered County Councils
or justices where the power have been del egated to themto
grant licences to persons to use premss specified In the
licence’ for the purposes of a (cinemn, subject to certain
conditions, terns and restrictions. The practice was stated
to be in existence whereby, in cases where it was intended
to erect premses for use as a cinena, justices were asked
to approve the plans of the building to be erected, and
t hereby honourably to commt thenselves or their successors
to grant the licence after conpletion of the prem ses:
Di sapproving this practice, it was held that the practice
was beyond t he powers given by the Act and is unenforceable.
It was observed that it was inproper for justices by a
gentl emen’s agreenent to fetter, |limt control,  or in any
way affect their owmn future decisions, or those of their
successors or of other justices. The schene of the Act and
the rules at present under exam nation envisages two stages
when the licensing authority has to exam ne the application
(i) at the stage of grant of certificate O approval of the
site and (ii) at the stage of grant of cinema licence. In
view of this difference in the scheme, the decision is
hardly of any assistance. W have reached the concl usion
purely on the exam nation and interpretation of the schene
nerging fromthe Act and the Rul es.

The Hi gh Court was therefore, in our opinion, in error
in holding that once the public interest has been taken into
cosi der a-

(1) [1915] 2 K. B. 266

(2) [1937] 4 All E.R 263
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tion while granting certificate of approval, consideration
of public interest would not arise and cannot be
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countenanced while granting a cinenmatograph |icence under
Sec. 3 read with Sec. 5.

The next question is whether the District Magistrate in
this case was justified in refusing to grant the licence in
public interest on relevant consideration.

The District Magistrate initially refused to grant
licence against which in the appeal preferred by the
respondent, the order inpugned in the wit petition was made
by the State CGovernnent The State Governnent called for the
conments of the District Magistrate qua the contentions
rai sed by the respondent in his appeal. Briefly sunmarised
the view expressed by the District Mgistrate in his
comments, which was the viewthat prevailed with himwhile
rejecting the application for license, was that the rel evant
rul es having not been ~conplied with: (i) inasmuch as the
cinema hall has been constructed in the restricted area a; d
educational institutions  are situated wthin 100 yards of
ci nema house; (ii) there is no provision to give conditiona
Iicence under ~the cinema rules; (iii) the allegation that
the District Mgistrate has sonme hias agai nst the respondent
was not correct; (iv) the l'icence has been refused in public
i nterest on consideration of public peace and order; (v) the
construction of cinenma building was not completed within the
prescribed period of two vyears; (vi) if the licence is
granted, there is/apprehension of breach of peace. These
conments provide a peep into the mnd of the D strict
Magi strate while rejecting the application for licence. The
State Governnent while quashing the order of the District
Magi strate refusing to grant |icence held that the reasons
on the basis on which the Ilicence to run cinema was rejected
do not fall within the cinenmatograph Rul es and viol ation of
no specific rule is shown. That sets at naught ground Nos.
(i), (v) and (vi). The charge of bias was shown to be not
nerited and failure to conplete the construction within the
specified time did not nerit rejection of the application
for licence. Location of educational institutions within the
prohi bited area would not enter the verdict at the stage

granting cinemat ograph |icence because the sane ‘was taken
care of and rejected while granting the certificate of
approval . It is even factually not correct. Accordingly, the
State Government remitted the matter to the incensing
authority to consider whether Iicence could be refused in
public interest and if it is to be so refused, the prior
appr o-
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val of the State Government may be obtai ned. Therefore the
remand order limted the enquiry by the District Mgistrate
to question of grant or refusal of licence in public
interest. OGther aspects are concluded by the remand order.
Therefore, the only question that survives for
consideration is whether the District Magistrate is now
justified in refusing to grant |licence on the ground that it
is not in public interest to do so. Reading the order dated
February 20, 1983, as a whole the influence of the Sammel an
pernmeates through the order. Curiously, after the direction
given by the Court that the District Mgistrate shal
process and dispose of the application for |Iicence, the
District Magistrate give a public notice inviting objections
to the grant of cinematograph |icence. The only objector
agai n appears to have been the Sammel an and it has repeated
all those objections which it had preferred at the tine of
granting of certificate of approval. The objections of the
Samel an were founded on two environmental aspects: (i) that
the surroundings of the canmpus of Samelan are calm and
quiet and there is such an atnosphere as woul d be conducive
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to the research work conducted on the canpus of the
Sammel an; (ii) granting of a cinematograh |icence would

di sturb the cultural and educational environment of the
locality and would be a traffic nuisance. In our opinion

both are irrelevant considerations for the obvious reasons
that they are deemed to have been di sposed of while granting
certificate of approval and affirned by the State Governnent

in appeal. They ought to be rejected for the additiona
reason that the cinema building is an air-conditioned sound-
proof buil di ng. It is not possible to believe that
conducting ci nemat ogr aph exhibition in a  sound- proof
building will add to the noise. The grievance was that once

a cinema theatre comes up, tea stalls will spring up, hawers
would cromd the locality and traffic would increase is
hardly relevant. Thereis nothing special about it. Anyone
living in a devel oping urban area has obviously to put up
with this situation. Noise can be mtigated not wholly
obliterated. Therefore, the District Magistrate rejected the
application on extraneous and irrel evant considerati ons not
germane t'o the issue at the stage of granting the licence.

Li censi ng powers, an _indisputable adjunct of controlled
econorny, take various forms and they are nunerous. They are
generally couched in~ a language giving w pe scope for
exerci se of powers
1040
Therefore the courts have been vigilant to see that they are
not exercised in an oppressive or _arbitrary manner. The
powers being w de, the question of its exercise on rel evant
or considerations germane to the determ nation nore often
arises. If the licence is refused on grounds which appear to
be irrelevant, the court can legitimately interfere. In this
case the sole ground of refusal of Jlicence is that it is
not in public interest to grant it. Lifting the veil of
public interest what transpires is that the license should
not be granted because the Sammel’an i s not reconciled to the
exi stence of a cinema theater in its vicinity. 1In other
words, public interest is shown to be co-extensive with the
likes and dislikes of the authorities in charge of the
Sanmel an. This cannot be countenanced. Dislike  of a body
howsoever prestigi ous it may be, is not an ~adequate
substitute for public interest. The licensing authority has
clearly acted on irrelevant consideration-in refusing the
l'i cence.

The High Court was of course, clearly inerror in
issuing a mandamus directing the District Mgistrate to
grant a licence. Were a statute confers power and casts a
duty to performany function before the power is exercised
or the functionis performed, the Court cannot in exercise
of wit jurisdiction supplant the Ilicensing authority
hearing a wit petition praying for a wit of certiorari for
quashing the order of remand. The H gh Court could have
gquashed the order of remand if it was satisfied that the
order suffers froman error apparent on the record. But
there its jurisdiction would cone to an end. The Hi gh Court
cannot then proceed to take over the functions of the
licensing authority and direct the licensing authority by a
mandamus to grant license. To that extent the judgnent of
the High Court is set aside. However, as pointed earlier
while narrating the chronology of events through which the
appeal proceeded in this Court, the present situation is
that the District Mgistrate by its order dated February 20,
1983 refused to grant |icence on extraneous and irrel evant
consi derations, and it has failed to exercise jurisdiction
vested in it. This Court, therefore, on Mirch 10, 1983
vacated the interimstay of the operation of the judgenent
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of the H gh Court. Wthin a week thereafter the D strict
Magi strate granted license and It was renewed for a further
period of one year in April, 1984. That licence is valid and
in force and holds good, subject to the application for its
renewal at prescribed intervals. The order dated
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February 20, 1983 refusing to grant license in public
interest is quashed and set aside. The District Magistrate
as licensing authority shall exanmine the application for
renewal of [|icence whenever nade, on relevant and legally

valid considerations gernane to the determination and in the
Iight of the observations nade in this judgnent.

Subject to the nodifications set out in this judgnent,
the appeal fails and is dismssed but with no order as to
cost s.

N. V. K. Appeal dism ssed.
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