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ACT:

El ection Dispute Res judicata-Two appeals out of one pro-
ceedi ng- One Judgment. but two separate decreea-Subject natter
di fferent-Decision, if one-Appeal from one decree only-nmain-
tainability, -Representation of the People Act, 1951 (43 of
1951),ss. 80, 81, 7.

HEADNOTE:

The Election Tribunal on the petition of the first res-
pondent set aside the election of the appellant holding that
the appellant as a Ghatwal, was not a holder of = office of
hat he was guilty of corrupt practices. The

El ection Tribunal however did not —entertain the first
respondent’s prayer to declare himas duly elected.

The’ appellant and the first respondent, both went ~up in
appeal to the High Court. Appellants appeal being No' 7 was
against the order setting aside his election. The first
respondent’s appeal being No. 8 was agai nst the order not
declaring him to be duly elected. Both the appeals were
di sposed of by the Hgh Court by one judgnment. The
appellant’s appeal No. 7 was dism ssed holding that the
appel lant was not guilty of corrupt practices and that be,
as a Chatwal, held an office of profit. The respondent’s
appeal No. 8 was allowed declaring himas duly elected. Two
separate decrees were prepared in the two appeal s.

The appellant filed this appeal by special |eave from the
order in Appeal No. 8 by the first respondent. Al the
grounds of the appeal related to the finding of the High
Court that the office of Ghatwal was an office of profit.

A prelimnary objection was taken on behalf of the first
respondent that this appeal was inconpetent as barred by the
principle of res judicata inasmuch as the appellant did not
appeal against the order of the H gh Court in Appeal No. 7
whose di smissal by the High Court confirmed the order of the
El ection Tribunal setting aside the election of t he
appellant; and that it was not open to the appellant to
guestion the correctness of the finding that he held an

profit,

and t
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office of profit, which was the basis of the dismssal of
appeal No. 7.

Hel d, that where two appeals arose out of one proceeding,
but the subject matter of each, appeal was different, the
760

decision of the H gh Court in the appeals though stated in
one judgnent, really anounted to two decisions and not to
one derision conmon to both the appeals. The subject-nmatter
of Appeal No 7 filed by the appellant related to the

guestion of his election being bad or good. The subj ect
matter on appeal No. 8 did not relate to the wvalidity or
otherwise of the election of the appellant. It related to

the further action to be taken in case the election of the
appel l ant was bad, on the ground that’' a Ghatwal holds an
of fice- of profit.

The Hi gh Court came to two-decisions, one in respect of the
invalidity of the appellant’s election in appeal No. 7. It
came to anot her decision in appeal No. 8 with respect to the
justification of the claimof the first respondent to be
declared " as a duly el ected candidate. That so long as the
order in-the appellant’'s appeal No. 7 confirmng the order
setting aside his electionon the ground that he was a
hol der of an off ice of profit stands, he cannot question
that finding in the present appeal, preferred against the
decree in the first respondent’s appeal No. 8.

Nar hari v. Shankar [1950] S. C. R 754, -distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: - GCivil Appeal No. 563 of 1960.
Appeal by special |eave fromthe judgnent and decree dated
March 20, 1959, of the Patna Hi gh Court in Election  appea
No. 8 of 1958.

J. C. Sinha, D. P. Singh, MK Ramamurthi, R K
Garg and S. C. Agarwal a, for the appellant.

B. C. Chosh and R C. Datta, for respondent No. 1.

Udai pratap Singh and P. C. Agarwal a, for respondent No. 2.
1961. Sept enber  22. The Judgnent of the Court was
del i vered by

RAGHUBAR DAYAL, J. Badri Narain Singh, the appellant, and
four other persons including Kam Deo Prasad, respondents,
were candi dates to the Bihar Legislative Assenbly during the
| ast general election held in 1957. Two of those candi dates
withdrew before the relevant date. The appellant secured
the Ilargest nunber of votes and was declared elected on
March 14, 1957. Respondent No. 2 secured |arger nunber of
vot es than

761

Kam Deo Prasad, respondent No. 1, who filed an election
petition under ss. 80 and 81 of the Representation  of the
People Act, 1951 (Act XLIIl of 1951) «challenging the
el ection of the appellant, on the ground that the nom nation
of the appellant and respondent No. 2, who, as Ghatwals,
hel d an office of profit, was against the provisions of s. 7
of the Act, and that the appellant had also commtted
corrupt practices. Kam Deo Prasad, by his election peti-
tion, not only prayed for the declaration that the ,election
of the appellant was void, but also for the declaration that
he himself was duly elected. The appellant denied the
al l egations against him The Election Tribunal held that
Badri Narain Singh, the appellant, was guilty of corrupt
practices and that a Ghatwal was not a holder of an office
of profit under the State of Bihar. It therefore set aside
the election of the appellant, but did not grant the dec-
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laration that Kam Deo Prasad was a duly el ected candi date.
The appellant filed Election Appeal No. 7 of 1958 in the
H gh Court of Judicature at Patna, against the order of the
El ection Tribunal setting aside his election, and prayed
that the order of the El ection Tribunal be set aside and
that it be held that he had been duly el ected. Kam Deo
Prasad also filed El ection Appeal No. 8 against the order of
the Election Tribunal not declaring himto be the duly
el ected candi date and prayed for a declaration that he, had
been duly elected. The grounds of appeal questioned the
correctness of the finding of the Election Tribunal that
Badri Narain Singh and respondent No. 2, as Ghatwals, were
not the holders of offices of profit and that Kam Dec)
Prasad could not be declared duly el ected.
Both t hese appeal s were di sposed of by the Hi gh Court by one
j udgrent . It did not accept the finding of the Election
Tri bunal that Badri Narain Singh had conmitted any corrupt
practice and accepted the contention for respondent No. 1
that Badri’ Narain Singh and respondent No. 2 held
762
offices of profit under the Bi har Government as they were
Ghat wal s. It was in-this viewof the mtter that it
confirmed the order of the Election Tribunal setting aside
the election of the appellant and allowing the appeal of
respondent No.. 1, 'declared himduly el ected.
The concl udi ng portion of the judgnment of the Hi gh Court may
be usefully quoted here
"To 'conclude, the election of the returned
candi date is not valid, and the order of the
Tribunal is, therefore, right, though on
different —grounds. Further, there, was only
one seat, and three persons contested it,
nanel y, t he petitioner and the two
respondents. The t wo respondents wer e
disqualified for ~being chosen as, and for
bei ng, nenbers of Legislative Assenbly or

Legi sl ative Counci’l of the State, and,
therefore, their nonination papers ‘were not
validly accepted. |f their nom nation papers

are rejected, and it cannot but be rejected,
the only person left inthe field was the
petitioner Kam Deo Prasad Si ngh, and,
therefore, be nust be declared to be duly
el ect ed.
In the result, Election Appeal No. 7 of ~ 1958
is dismssed, and Election Appeal No. 8 of
1958 is allowed, and Kam Deo Prasad Singh is
declared to be duly elected to Bihar Legis-
| ative Assenbly from the Sarnat h State
Assenbly Constituency in the district of
Sant al Parganas."
As a result of this order, separate decrees were As a result
of this order, separate decrees were As a result of « this
order, separate decrees were prepared in the tw appeals.
Decree in Election Appeal No. 7 said, "It is ordered -and
decreed that this appeal be and the sanme is her eby
di smissed’. The decree in appeal No. 8 said, 'It is ordered
and decreed that this appeal be and the sane is hereby
allowed and Kam Deo Prasad Singh is declared to be duly
elected to the Bihar Legislative Assenbly fromthe Sarnath
State Assenbly constituency inthe District of Santha
Par ganas’
763
The appellant has filed this appeal by special |eave against
the order in Election Appeal No. 8 of 1958. All the grounds
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of appeal relate to the finding of the Hi gh Court that the
office of a Ghatwal is an office of profit. The petition
for special |eave to appeal does not nention the relief the
appel l ant seeks fromthis Court. Presumably, he prays for
the setting aside of the order in Appeal No. 7 confirmng
the order of the Election Tribunal setting ’'aside his
el ection and al so the order in Appeal No. 8.

A prelimnary objection has been taken on behalf of
respondent Kam Deo Prasad Singh that this appeal is
i nconpetent as barred by the principle of res judicata
i nasmuch as the appellant did not appeal against the order
of the H gh Court in Appeal No. 7 whose dismissal by the
Hi gh Court confirnmed the order of the Election Tribuna

setting aside the election of the appellant. It is wurged
that the order setting aside the appellant’s el ection having
becone final, it cannot be set aside and that the finding

arrived at in that appeal about-a Chatwal being a hol der of
an office of profit operates as res judicata in this appea
and therefore no appeal against the order in Appeal No. 8
decl aring respondent No. 1 to be the duly elected candidate
can be pressed on the ground that the view of the Hi gh Court
about the appellant’s holdingan office of profit is wong.
If the correctness of that view cannot be challenged, the
correctness of the declaration in favour of respondent No. 1
cannot be challenged in this appeal on any other ground when
no other ground had been taken in the application for
special leave. The contention in effect, therefore, is that
it is not open to the appellant in this appeal to question
the correctness of the finding that he held an office of
profit wunder the Bi har CGovernment, a finding which forned
the basis of the dismssal of Appeal No. 7 and the
confirmation of the order setting aside his election

764

The Ilearned counsel for the appellant relied on the
judgrment of this Court in Narhari v. Shankar (1) in support
of his contention that the judgnent in Election Appeal No. 7
cannot operate as res judicata in'this appeal. That case is
di stingui shable on facts and is wth respect to the
interpretation of s. 11 of the Code of Civil Procedure.

In the suit., in that case, the plaintiffs cl ai nmed
possession over 2/3rds of the plot No. 214. They cl ai med
1/ 3rd which was in the possession of’ one set of defendants,
nanely, defendants ,Nos. 1 to 4 and the other 1/3rd was in
possessi on of another set of defendants, nanely, defendants
Nos. 5 to 8. Each set of defendants clained that they were
entitled to the land in their possession as their share of
the famly property and denied the allegations of the
plaintiffs that the senior branch was under custom entitled
to exclusive possession of the plot which was | nam and.  The
suit was decreed by the trial Court. Each set of defendants
then filed an appeal clainmng 1/3rd of the plot. The first
appel l ate Court allowed both the appeals and dism ssed the
plaintiffs suit by one judgnent and ordered a copy of the
judgrment to be placed on the file of the other connected

appeal . Naturally, it decided the one point of contention
conmon to both the appeals, nanely, that the senior branch
was not entitled to exclusive possession of the plot. Thi s

was the finding in each of the appeals.

The plaintiffs thereafter filed two appeals to the High
Court, one against the decree in the appeal filed by
defendants Nos. 1 to 4 and the other against the decree in
the appeal filed by defendants Nos. 5 to 8. The latter
appeal was filed beyond limtation and the Hi gh Court
refused to condone the delay. It was contended at the hear-
ing of the appeal that the second appeal was filed
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(1) (1950) S.C.R 754.
765
beyond the period of Iimtation and was not nai ntai nabl e and
that when it was dismissed as not naintainable the first
appeal would we barred by the principle of res judicata.
The Hi gh Court agreed with the contention, dismssed the
second appeal as time-barred and the first on the ground
that the judgnent in the appeal by the defendants Nos. 5 to
8 operated as res judicata. The plaintiffs then filed two
appeals to the Judicial Conmittee of the Hyderabad State
and, ultimtely, they were disposed of by this Court in view
of Art. 374(4) of the Constitution.
The plaintiffs had inpleaded all the def endant s as
respondents in their first appeal to the H gh Court. They
had paid the full court-fee necessary for an appeal against
the dismssal of the entire suit. Their prayer covered
both the appeals.  Thisindicated that it was sought to be
an appeal against the dismssal of the entire suit. It is
not clear whether the comobn judgnent passed by the first
appel | ate Court specifically stated that ,it dismssed the
plaintiffs suit with respect to one-third of the plot by its
order allowing one appeal and dismissed the suit wth
respect to the other one-third by its order allowing the
second appeal. Possibly it just said that as a result of
its finding the appeals are allowed and the plaintiffs' suit
is dismssed and that such an order led the plaintiffs to
actually file one appeal against all the -defendants and
agai nst the dism ssal of the entire suit. The prayer in the
first appeal covered the subject matter of both the appeals.
Thus the first appeal was really a consolidated appea
agai nst the decrees in both the appeals and could have been
split up for the purposes of record into two separate
appeal s. This Court itself felt that the circunstances of
the case were such that the H gh Court should have | all owed
t he benefit of s. 5 of the Linmtation Act to t he
appel | ant .
766
It was in these circunmstances that this Court observed, at
page 757
"It is now well settled that where there has
been one trial, one finding, and one deci sion,
there need not be two appeal s even though two
decrees may have been drawn up."
This does not nmean that whenever there be nore than one
appeal arising out of one suit, only one appeal i's conpetent
against the order in Any. of those appeals irrespective of
the fact whether the issues for decision in those appeals
were all comon or some were conmmon and others raised
different points for determination. The existence of one
finding and one decision nentioned in this observation
sinmply contenpl ates the presence of conmon points in all the
appeals and the absence of any different point in | those
appeal s, and consequently of one decision on those ' conmon
points in all the appeals.
This Court, further observed at page 758:
"The question of res judicata arises only when
these are two suits. Even when there are two
suits it has been held that a decision given
si mul taneously cannot be a decision in the
former suit. Wen there is only one suit, the
qguestion of res judicata does not arise at al
and in the present case, both the decrees are
in the same case and based on the sane
judgrment, and the natter decided concerns the
entire suit. As such there is no question of
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the application of the principle of res
judicata. "

These observations do not apply to cases which are governed
by the general principles of res judicata which rest on the
principle that a judgnent is conclusive regarding the points
deci ded between the sane parties and that the parties should
not be vexed tw ce over for the same cause
We are therefore of opinion that both in view of the facts
of the case and the provision of |aw

767

applicable to that <case, that case can be no guide for
determ ni ng the question before us in this appeal

It is true that both the appeals Nos. 7 and 8 before the
Hi gh Court arose out of one proceeding, before the Election
Tri bunal . The subject matter of each appeal was, however,
different. The subject matter of appeal No. 7 filed by the
appel lant related to the question of his election being bad
or good, in view of the pleadings raised before the El ection
Tribunal. [It. had nothing to do with the question of right
of respondent No. 1 to be declared as duly el ect ed
candi dat e. The claim on such a right is to follow the
deci sion of the question in appeal No. 7 in case the appea
was di smssed. |If appeal No. 7 was allowed, the question in
appeal No. 8 would not arise for consideration. The subject
matter of appeal No. 8 sinply did not relate to the validity
or otherwi se of the election of the appellant. It related
to the further action to be taken incase the election of
the appell ant was bad, on the ground that a CGhatwal holds an
office of profit. The decision of the Hi gh Court in the two
appeal s, though stated in one judgnent, really amounted to
two decisions and not to one decision common to. both the
appeal s. It is true that in his -appeal No. 8, the
respondent No. 1 had referred to the rejection of his
contention by the Election Tribunal about the appellant and
respondent No. 2 being holders of an office of profit. He
had to chall enge the finding on this point because if he did
not succeed on it, he could not have got a declaration in
his favour when respondent No. 2 was also in the field and
had secured a |arger nunmber of votes. He could, however,
rely on the sane contention in supporting the order of the
El ecti on Tribunal setting aside the election of the
appel | ant and whi ch was the subject matter of Appeal No. 7.
This contention was considered by the Hi gh Court in ~Appeal
No. 7 in that context and it was therefore that even though
t he

768

Hi gh Court did not agree with the Election Tribunal about
the appellant’s commtting a corrupt practice, it confirmed
the setting aside of his election on the ground that he held
an office of profit. The finding about his holding an
of fice of profit served the purpose of both the appeals, but
nerely because of this the decision of the High Court in
each appeal cannot be said to be one deci sion. The ' Hi gh
Court cane to two decisions. It came to one decision in
respect of the invalidity of the appellants election in
Appeal No. 7. It canme to another decision in Appeal No. 8
with respect to the justification of the claimof respondent
No. 1 to be declared as a duly el ected candi date, a deci sion
which had to follow the decision that the election of the
appel l ant was invalid and also the finding that respondent
No. 2, as Ghatwal, was not a properly nom nated candidate
We are therefore of opinion that so long as the order in the
appel l ant’ s appeal No. 7 confirming the order setting aside
his election on the ground that he was a hol der of an office
of profit under the Bi har Government and therefore could not
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have been a properly nom nated candi date stands, he cannot
guestion the finding about his holding an office of profit,
in the present appeal, which is founded on the contention
that finding is incorrect.

We therefore accept the prelimnary objection and disniss
the appeal with costs.

Appeal dism ssed
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