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VWen the country was mourning the assassination of
Smt. Indira Gandhi ‘on October 31, 1984, on that night and
for the next two days, nets broke out In several places
i ncluding Del hi when several persons belonging to sikh
comunity were killed. Three persons, viz., Kishori, Mhd.
Abbas and Dull Chand were charged with having commtted the
murder of Sajjan Singh, his younger brother Hoshiar Singh
and several other sikhsincluding Kishan Singh. An Enquiry
Commttee was constituted and on the basis of the
recomendati ons nmade by the Enquiry Committee, a conplaint
was registered In terns of Section 173 of the Code of
Crimnal Procedure. |In an affidavit filed, Sm. Bhakti Ba
w o Sajjan Singh had stated that a nob attacked her husband
with neat chopper on Novenber 1, 1984 killing himand his
younger brother, Hoshiar Singh on(the next day. Thereafter
I nvestigation was done by the police and the accused persons
were charged under Sections 147 |1PC 302 I PC, 3951 PC and 436
| PC read with Section 149 IPC attributing themw th the acts
of noting, burning and |ooting of the houses of victins and

killing of Sajjan Singh and I|nder Singh: Charges were
franed by the Sessions Court on the sane line and the
accused pl eaded not guilty and claimed to be tried. The

prosecuti on exam ned 14 witnesses of whomthe testinonies of
PWB, Asaudi Kaur, PW, Burfi Kaur, wife of Hoshiar Singh

PW Bhakti Bai, wife of Sajjan Singh; PW, Vidya Kaur,
daughter of Sajjan Singh; PW, Hari Singh; PW Ganga Kaur
and other witnesses are relevant for consideration. The
Sessions Court believed the eye witness account of Asaud

Kaur, Bhakti Bai and Burfi Kaur and held that their - version
was trustworthy even after considering the statenment of the
accused recorded under Section 313 CPC and convicted  them
of the offences under Section 148 |PC, 302 |IPC read with
Section 149 | PC and passed the sentence of death on Kishori,
while life inprisonnent was inposed on the other two
accused.

The appellant and other accused carried appeals to
the H gh Court apart fromthe reference nade by ** Sessions
Court for confirmation of the death sentence and the High
Court allowed the crimnal appeal filed by Dull Chand and
Mohd. Abbas and acquitted themin their respective appeal s
while confirming the sentence of death of Kishori. The
present appeals are before us by special |eave.
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The trial court and the Hgh Court critically
exam ned the evidence tendered and were convinced of the
guilt of the appellant. The appreciation of evidence by the
Hi gh Court and the trial court is based on cogent reasoning
and, therefore, detailed exam nation by wus in appeal by
special leave is not called for. The fact that Inder Singh
Sajjan Singh and Hoshiar Singh met with the homnicidal death
is not in serious dispute. On that part of the case there
are clear statenents nmade by Asaudi Kaur, PWB that on the
first day of November, 1984 at about 12 mid night a huge nob
cane to her house and pelted stones on the door of nmy house
and they all entered into the house. Her husband conceal ed
hinself in the 'tand’ that; he was given knife blows on his
stomach/belly and his both hands were cut; that at the sane
time certain other persons were also killed; that the nob
put the quilt on the body of her husband and others; that
they set fire to the bodies and pushed her out of the house.

Burfi Kaur, PW, also stated in sinmilar terns that
in the norning at about~ 3 or 4  am in the nonth of
Noverber 1984 when she was staying with her husband, Hoshi ar
Singh and children in‘the house, a large mb arned wth
chhuras, lathis’ dandas, kerosene oil cane to their; that
her husband who was standing in front of the house, after
seeing the nmb she had gone to their neighbor in front of
their house and she called her husband to the house of one
Atul  Singh where she had gone for concealing herself; that
her husband had cone to the house of the said Atul Singh and
the menbers of the nob entered that house and looted the
entire goods of their house and by the tine it had becone
dark at about 8 p.m; that when her husband was sitting in
the house of one Nathu Singh, the nenbers of the nob cane
their and surrounded him in spite of the appeals made by
him that he should be spared as he was their brother, the
mob inflicted on himblows with lathi and knife and she was
not able to identify the nmenbers of the nob and that was how
her husband was Kkill ed.

PWs, Bhakti Bai, stated that on Novenber 1, 1984, at
about Il p.m, a nob of about 5-7 persons which entered her
house noticed the presence of her husband who had conceal ed
hi nsel f beneath the cot and certain other persons joined
them who were 40-50 in nunber and they renpoved the charpa
(cot) and her husband appealed to themw th fol ded hands for
nercy to spare his life. However, the nenbers of the nob
gave lathi blows to him On account of this he fell dawn
and thereafter he was given knife blows and the nob after
having seen that her husband was still alive set himon
fire. The evidence of other w tnesses corroborate in
material particulars the evidence tendered by these three
wi t nesses. Therefore, there was enough material on' record
before the court to cyne to the conclusion that Sajjan
Si ngh, Hoshiar Singh and Inder Singh met wth homcidal
deat h.

Next question that arises for consideration is
whether the appellant was part of the nob and was he
responsi ble in any manner for the death of the said parsons,
Saj j an Si ngh, Hoshiar Singh and |Inder Singh. Asaudi  Kaur
PWB, is <clear in her wevidence that she could identify
Ki shori and one | anbu as menbers of the nbb. She was able
to identify the said Kishor). She, in fact, stated that her
husband cried addressing Kishori "Kishori, vyou were ny
friend and why you are killing nme". Though certain
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di screpancies are sought to be attributed in the course of
cross exam nation as to her husband, |Inder Singh, having
concealed hinself in ’'tand” in the roomand her husband
having cried out Kishori, being his friend, should not kil

himor that quilt being rolled upon her husband she has been
firmin stating that death of her husband, |nder Singh, took
place in her presence on account of injuries inflicted by
the nmob and she is also equally clear as to the presence of
the appel l ant, Kishori, in the nob having Khanjarm hi s hand.
Evi dence of PW, Burfi Kaur, wi fe of Hoshiar Singh, is not
that clear and there are many di screpancies in her statenent
and, in fact, she was treated as hostile by the prosecution
and she was not able to nmention the marries of the accused.

The evidence tendered by PWs, Bhakti Bai, is
categorical in stating that Kishori, appellant, was present
at the tine of attack by the menmbers of the nmob and she was
able to identify him in the court as well. She is clear
that several blows were inflicted on her husband. She is
not able to state as to what happened to her husband when
she was asked to |eave ~her -husband on the threat of
di shonoring her but she is definite that her husband was
killed. Her version appears to be natural and probabl e when
she stated a nob attacked her house and there was threat to
the lives and honour of wonmen, it is quite natural that she
had to go out of the house. Though the |earned counsel for
the accused sought to bring out that in the statenents nade
before the police Kishon's nanme had not been included in
some of the documents, the name of the Kishori was nentioned
in Exhibit PW5/DA which is the original Gurmnukhi affidavit
filed at the earliest point of tinme and Kishori was known to
everyone in the area, he being a neat seller. Thus there
was anple nmaterial on record to bring hone guilt to the
accused that he had been responsi ble as a nmenber of the nob
for the death of the said persons.” However, the |earned
counsel for the appellant, sought to plead that there were
several discrepancies in the evidence tendered by these
wi tnesses. W have carefully and thoroughly exam ned the
record and do not find any such discrepancy whi ch woul'd have
a bearing on the evidence tendered by the eye witnesses to
the effect that death of their respective husbands and .in
identifying the presence of the accused in the nob which
indulged in their killing. Mtters of detail as to the
roles attributed to the several persons in the nob or
narration as to the succession of events that took place nay
not be of nuch rel evance. Therefore, in our view, the Hi gh
Court and the Sessions Court were justified in affirmng the
convi ction of the accused, Kishori.

Now the cruci al guestion whi ch arises for
consideration is as to what should be the sentence  inposed
upon accused whether we should affirmthe death sentence
i mposed upon himor a | esser sentence should be given. The
| ear ned counsel for the appellant has sought to bring to our
notice several mtigating circunstances. He has contended
that the offence was comritted under the influence of
extreme enotional disturbance and is a state of frenzy
followi ng the unfortunate gruesone and tragi c assassination
of Snt. Indira Gandhi. VWen the entire country was
engul fed in sudden and tremendous shock and di stress, which
also ignited anger and viol ence anbngst a section of people
showi ng their anger which led to the acts of riots, arson
and killing of the nenbers belonging to sikh comunity. He
submitted that the appellant is not habitual crininal; that
he was probably instigated to indulge in riots by |eaders
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bel onging to political parties; that there is no notive or
the acts have been done as a result of pre-neditation; that
the deaths were the result of cunulative effect of different
types of injuries inflicted by nmenbers of riotous nob by use
of different weapons such as lathis, iron bars, daggers in
their hands; that in the absence of any nedi cal evidence to
establish that the deaths were caused only on account of the
injuries stated to have been inflicted by each one of them
cannot be guilty but to each nmenber of the nobb and therefore
the appellant should not be Inposed death sentence. He
further pleaded that there ? every probability that the
appel  ant woul d not commt crimnal act of violence as would
constitute a continuing threat to society and he can be
reforned and rehabilitated.  He pointed out that the accused
had not been convicted in several other cases and he had
been acquitted by the H gh Court in those cases and,

therefore, the basis upon which the trial court has
proceeded to imnpose the extreme penalty of death nerely
because he has al ready been awarded death sentence in other
cases would not be justified. He pointed out that it was a
chain of several incidentsrelating to one action only that
took place in the wake of Snt. Indira Gandhi’s death and
therefore that ground should not be treated as a specia

reason for awarding sentence of death when there is a
requirenent of law that the capital punishnment can be
inmposed in the rarest of rare cases and it cannot be said
that in a situation of the present kind death sentence was
called for. The ' learned counsel ~drew our attention to
several decisions of this Court  to support of t he
contentions put before us which are : Machhi Singh & Os.
v. State of Punjab. 1983 (3) SCC 470: Ajnmer Singh & Og,
vs. State of Punjab. 1977 (1) SCC 659; State of U P, VS

Bhoora & Ors.. 1998 (1) SCC 128; Hardayal  vs. State of
U P. 1976 (2) SCC 812; Balrai vs.. State of U P. AR 1995
SC 1935; Kesar Singh vs. State of Punjab. 1974 (4) SCC
278, Ediga Anamma vs. State of Andhra Pradesh. 1974 (4)
SCC 443; Shivaji Genu Mhite vs. State of Maharashtra

1973 (3) SCC 219; Sarwan Singh & Ors. vs. State of Punjab

1978 (4) SCC |I1l; Shankar alies Gauri Shankar & Ors. vs.

State of T.N 1994 (4) SCC 478.

The law is well settled by reason of the decisions
of this Court as to the circunstances in which capita
puni shnment can be inposed. It is held therein that  capita
puni shment can be inposed in the rarest of the rare cases
and if there are any aggravating circunstances such as the
accused having any crinminal record in the past; the nanner
of committing the crime; delay in inposing the sentence and
so on. In the present case, the prosecution case, as
unf ol ded before the court indicates that the riot in /Delhi
broke out as a result of the death of Snt. Gandhi. and her
death appears to be the synmbol or web around which the
violent emotions were released. The death of Snt. ' Gandh
became a powerful synbolic inmage as a result of which the
crowmds were perpetrating violence in the height of frenzy.
It is commpbn experience that when people congregate in
crowmds nornal defenses are lowered so that the crowd
instinct assaults on the sense of i ndividuality or
transcending one's individual boundaries by offering a
rel ease frominhibitions frompersonal doubts and anxiety.

In such a situation, one can well inagine that a nmenber of
such a group loses one’s self and the nornal standard or
sense of judgnent and reality. The primary notivationa

factor in the assenbly of a violent nmob may result in rurder
of several persons. Experts in crinmnology often express




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

that when there is a collective action, as in the case of a
nob, there is a dimnished individual responsibility unless

there are speci al circunmstances to indicate that a
particul ar individual had acted with any pre-determ nation
such as by use of a weapon not normally found. |If, however,

a nmenber of such a crowd picks up an article or a weapon
which is close by and joins the npob, either on his own
volition or at the instigation of the nob responding to the
exhortation of the nmob playing no role of |eadership, we may
very well say that such a person did not intend to conmit

all the acts which a nmob would commit left to hinself, but
did so under the influence of collective fury. Al  the
witnesses in this case speak that there was a npb attack
resulting In the death of the three persons. Though the

appellant is stated to be responsible for inflicting certain
knife injuries, yet it is not clear whether those injuries
of thensel ves woul d have been sufficient to result in the
death of the deceased. In the absence of any nedica

evi dence i'n these cases it has becone very difficult to draw
any inference as to the injuries inflicted by the appellant.
We are conscious of the fact that when an accused person is
charged wth an offence not only under Section 302 | PC but
also read with Section 34 IPC or Section 149 |IPC the
cul pability of suchan accused resulting in the death of the
person wll not be | ess than that of hom cide anpbunting to
nmurder. But what we are weighing now [|s whether such
cul pability is of such a nature which should result in the
capi tal punishnment to the accused.

The trial court is of the viewthat the appell ant
bef ore us deserves death sentence in this case as he has
been convicted for murders for the seventh tinme and he had
killed innumerable nunber of sikhs in a brutal  manner
Wiile affirming this sentence, the H gh Court took note of
the fact that, though there has ~been long Ilapse of  tinme
bet ween the date of comm ssion of the offence and conviction
of the appellant, the acts attributed to the appoint affect
the basic feature of our Constitution, viz., secularism
that the appellant indulged in riots resulting in killing of
i nnocent persons |looting and burning their properties would
send shivers to any person; that nob caused havoc - of which
the appellant was a nenber; that no leniency, nercy or
synpat hy shoul d be shown- Relying upon the decision of this
Court in Surja Ram vs. State of Rajasthan. 1997 Cr.LJ.
51, the Hi gh Court opened that the court has also to keep in
view the society’'s reasonabl e expectation for appropriate
deterrent puni shnent conmmensurate wth the gravity of the
of fence, the public abhorrence for the heinous crime
conmtted by the appellant and thus the H gh Court concl uded
that this was one of the rarest of the rare cases where such
sent ence shoul d be inposed.

Though the appellant had been charged with of fences
in seven cases and he had been convicted in all those cases,
on appeal he had been acquitted in four cases and it is only
in three cases his conviction has been affirned, of themtwo
are before us in appeal by special |eave. Therefore, the
basis upon which the Sessions Court concluded that he had
been convicted in a nunber of cases, thereby indicating that
the appellant is a hard boiled crimnal, may not stand to
reason. On the other hand, what could be seen is all these
killings had taken place in a chain of events occurring on
one night and day and, therefore, pertained to one incident.
Looked from that angle, it could not be stated that the
appel l ant was indulging in crimnal activities one after
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another. None of the witnesses has stated that Kishori, the
appel lant, was the Ileader of the nob or he exhorted the
nmenbers thereof to do any particular act. Hi s role appears
was only as a nmenber of the nob.

It is no doubt true that the high ideals of the
Constitution have to be borne in mnd, but when normal life
breaks down and groups of people go berserk |osing bal ance
of mnd, the rationale that the ideals of the Constitution
shoul d be upheld or followed, may not appeal to them In such
ci rcunmst ances, nor can we expect such | oose heterogeneous
group of persons like a nob to be alive to such nigh ideals.
Therefore, to inport the ideas or Idealismto a nob in such
a situation may not be realistic. It is no doubt true that
courts nust be have andin tune with the notions prevalent
in the society and punishnment inposed upon an accused mnust
be conmensurate wi th the hei nousness of the crine. W have
el aborated wearlier in the course of our judgnent as to how
nob psychol ogy works and it is very difficult to gauge or
assess what the notions of the society are In a given
situation. There nay be one section of the society which
may cry for a very deterrent sentence while another section
of the society may exhort upon the court to be lenient in
the matter. To gauge such notions is to rely upon highly
sli ppery inponderablesand, in this case, we cannot be
definite about the views of the society.

We may notice that the acts attributed to the nob of
whi ch the appellant. was a nenmber at the relevant time
cannot be stated to be a result of any organized systematic
activity leading to genocide. Per haps, we can visualise
that to the extent there was unlawful assenbly and to the
extent that the nopb wanted to teach stern lesson to the
si khs there was sonme organi sation; but in that design that
they did not consider that wonen and children should be
anni hilated which is a redeening feature. Wen an anorphous
group of persons cone together it cannot be said that they
i ndulge in any systematic or organized activity. Such group
may indulge in activities and may remain cohesive only for a
temporary period and thereafter would disintegrate. The
acts of the nob of which the appellant was a nenber cannot
be stated to be the result of any organisation or any group
indulging in violent activities forned with any purpose or
schene so as to call an organised activity. |In that sense
we may say that the acts of the nob of which the appell ant
was a menber was only the result of a tenmporary frenzy which
we have discussed earlier. He did not play the role of a
| eader of the nob as noticed earlier

On the totality of the circunstances, we are of the
opinion that this is not a case where courts below shoul d
have i mposed a capital punishment. Wiile affirming the
conviction of the appellant on the charges Franed agai nst
him we reduce the sentence fromthat of capital punishnent
to life inmprisonment. Wth this nodification, the appeals
stand di sm ssed.




