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The 1st. respondents inported RBD pal moil during the
peri od Novenber, 1978, to March, 1979, ‘and cleared the sane
in the quantity of 13,500 netric tonnes. lnport of the said
oil was pernmissible. On 11th COCctober, 1979, the 1st.
respondents were served wth show  cause notices under
Section 28 of the Custons Act and, on 21st January, 1980,
with show cause notices under Section 124 thereof. The show
cause notices stated that the said oil had been imported in
contai ners nade of stainless steel, which was a banned item
but which had been painted over to give the inpression that
they were nade of mld steel. Thus, Custonms duty had not
been levied and the stainless steel containers were |iable
to be confiscated. The respondents were required to show
cause thereagai nst. The respondents filed a wit petitionin
the Delhi High Court on 8th February, 1980, inpugning the
i ssuance of the Section 28 and Section 124 show cause
notices. On 22nd August, 1980 the Hi gh Court allowed the
wit petition.

This appeal is directed against the judgment and order
of the H gh Court. Wen special |eave was granted on 9th
Oct ober, 1980, this Court ordered that the stainless stee
contai ners which had been seized by the appellants | would
continue to remain under seizure and be kept in the factory
prem ses of the 1st. respondents under the supervision of a
Custons Officer. W are told that they so remin

For conpleteness, it is necessary to nention that the
appeal was disnissed on 28th Novermber, 1991, but, on the
review petition of the appellants, that judgnent and order
was set aside and the appeal was directed to be heard
afresh, which is how we come to hear it.

The High Court based its judgnent on material produced
by the respondents before it to show that nodern marketing
practice required the novenent of refined oil only in
stainless steel or epoxy-coated tanks. It found that the
materi al acceptable, particularly because one of the letters
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that the respondents produced had been witten by the State
Tradi ng Corporation. The High Court held that the stainless
steel containers that were wused by the 1st. respondents to

import the said oil <could not be treated as separate or
i ndependent itens of inportation. Wat had been inported was
only the said oil and not the stainless steel containers.

The High Court looked to the |aw and stressed Section 47,
wher eunder cl earance for honme consunpti on had been given. It
took the view that no show cause notices under Section 28 or
Section 124 could have been issued unless and wuntil the
order under Section 47 had been revi sed under the provisions
of Section 130.
Section 47 reads thus :-
"47 C earance of goods for hone
consunption. - \Were ‘the proper
officer is satisfied that any goods
entered for honme _consunption are
not prohibited goods and the
i nporter has paid the inport duty,
i f any, assessed thereon and any
charges payable under this Act in
respect of the same, the proper
of ficer may make an or der
permtting clearance of the goods
for honme consunption.”
Section 28 reads thus :-
"S.28. - Notice for paynent of
duties not |evied, short |evied or
erroneousl y refunded.- (1) When any
duty has not been levied or has
been short Ilevied or erroneously
refunded, the proper officer nay,
within six nonths fromthe rel evant
date, serve notice on the person
chargeable with the duty which has
not been levied or which has been
so short levied or to whom the
refund has erroneously been nmade,
requiring him to show cause why he
shoul d not pay the amount specified
in the notice;
Provi ded that where any duty
has not been levied or has been

short | evi ed or has been
erroneously refunded by reason of
col lusion or any wl|ful ms-

statement or suppression of facts
by the inporter or the exporter or
the agent or enployee of the
i mporter or exporter, t he
provi sions of this sub-section
shall have effect as if for the
words "six nmonths" the words "five
years" were substituted.

(2) The Assistant Collector of
Cust ons after consi deri ng t he
representation, if any, nmade by the
person on whom notice is served
under sub-section (1) shal
determ ne the anount of duty due
from such person (not being in
excess of the anmount specified in
the notice) and thereupon such
person shall pay the anobunt so
det er m ned.
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(3) For the purposes of sub-section

(1), the expression "rel evant date"

means -

(a) in a case where duty is not

| evied. the date on which the

proper officer makes an order for

the cl earance of the goods;

(b) in a case where duty is

provisionally assessed under

section 18, the date of adjustnent

of duty after the final assessnent

t her eof ;

(c) in a case where duty has been

erroneously refunded, the date of

r ef und;

(d) in Any other case, the date of

paynment of duty."

It'is patent that a show cause notice under the
provi sions of ~ Section 28 for paynent of Custons duties not
| evied or short-levied or erroneously refunded can be issued
only subsequent to the clearance under Section 47 of the
concerned goods. Further, Section 28 provides tine limts
for the issuance of the show cause notice thereunder
commencing from the "relevant date"; "relevant date" is
defined by subsection (3) of Section 28 for the purpose of
Section 28 to be the date on which the order for clearance
of the goods has been nmade in a case where duty has not been
levied; which is to say that the ~date upon which the
perm ssi bl e period 'begins to run-is the date of the order
under Section 47. The High Court was, therefore, in error in
conming to the conclusion that no show cause notice under
Section 28 coul d have been issued until and unl ess the order
under Section 47 had been first revi sed under Section 130.

Section 124 reads thus : -

"S. 124, - | ssue of show cause
noti ce bef ore confiscation of
goods, etc. - No order confiscating

any goods or inposing penalty on
any person shall be nade under this
Chapter unless the owner of the
goods or such person -

(a) is given a notice in witing
informng him of the grounds on
which it 1is proposed to confiscate
the goods or to inpose a penalty;
(b) is given an opportunity of
maki ng a representation in witing
wi thin such reasonable tine as may
be specified in the notice against
the grounds of confiscation or
i mposition of penalty rmentioned
therein; and

(c) is gi ven a reasonabl e
opportunity of being heard in the
matter:

Provi ded t hat t he notice

referred to in clause (a) and the

representation referred to in

clause (b) nmay, at the request of

the person concerned be oral."

The case of the appellants in the show cause notices is
that the stainless steel containers in which the said oi
was inported were banned, that the stainless stee
containers were deliberately canouflaged by painting themto
resenmble mld steel containers, and that this was done with
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a view to enabling their clearance. A clearance order under
Section 47 obtained by fraudul ent neans such as this (if it,
in fact, be so) cannot debar the issuance of a show cause
notice for confiscation of goods under Section 124. Fraud,
if established, wunravels all. An order under Section 47
obtai ned by the enploynent of fraudulent methods does not
have to be set aside by the exercise of revisional powers
under Section 130 before the ill-effects of the fraud can be
set right by initiation of the process of confiscation of
the fraudulently cl eared goods under Section 124.

It is relevant to bear in mind that the issuance of the
show cause notice under Section 124 contenplates that the

respondents’ response shall be consi der ed and only
thereafter will the matter be decided. The respondents
shall, therefore, have  full opportunity to satisfy the

authorities that there was no inportation of banned goods
whi ch makes them liable to confiscation.

The High Court noticed that the appellants’ allegation
was that the stainless steel containers were painted over to
suppress their true nature, ~but it took the view that the
respondents were not required to disclose the nature or
price of containers. W do think that the H gh Court ought
to have taken some note of the significance of painting of
stainless steel. |1f the stainless steel containers were
pai nted, and so/ painted as to resenble mld stee
containers, there can be little doubt that the intention was
to slip themthrough the Custons.

Certainly, the 'H gh Court ought not to have entered
into the thicket of evidence. Evidence was sonething for the
authorities hearing the parties under Section 28 and 124 to

accept and weigh. W do not  approve of  stultifying, in
exerci se of powers under Article 226, an investigation
still at the show cause stage, by going into facts.

W are also of the view that the H gh Court, in any
event, ought not to have allowed the wit petition w thout
reserving liberty to the appellants to proceed against the
respondents under Section 130 which, as the H gh Court
| ooked at it, was the appropriate course of action

We have refrained from expressing ourselves, so 'far as
we could, upon the nerits of the controversy between the
parties. In deciding upon the show cause notices under
Sections 28 and 124, the authorities shall not take-into
account our observations or those of the High Court-in the
order under appeal

The appeal is allowed. The judgnent ~and order of the
High Court is set aside. The wit petition filed by the
respondents is dismssed. Proceedings pursuant to the show
cause notices under Sections 28 and 124 shall continue. The
respondents shall have the opportunity therein to place such
evi dence as they nmay deem appropri ate.

Pending the adj udi cat i ons, the stainless stee
containers shall renmain under seizure, but in the premni ses
of the 1st. respondents wunder the supervision of a Custons
Oficer.

There shall be no order as to costs.




