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Custons Act, 1962, 'Ss. 110 and 124-Scope of.

HEADNOTE:

Under s. 110(1) of the- Custons Act, 1962, the ' excise
authorities nmay seize goods if the proper officer has reason
to believe that the goods are liable for confiscation.
Section 124(a) provides that no such order of confiscation
shall be nmamde unless the owner of the goods or the person
from whose possession they are seized is given notice
inform ng himof the grounds of confiscation. If no such
notice is given within 6 nonths of the seizure, the goods
shall be returned to the person fromwhomthey 'were seized.
Section 110(2) provides that the period of 6 nmonths may, on
sufficient cause being shown, be extended by the Collector
of Custons for a period not exceeding 6 nonths.

In the present case, the central excise authorities seized
certain goods fromthe appellants. The appellants filed
wit petitions in the Hi gh Court for rel easer of the goods.
VWi le the petitions were pending various consent orders were
passed by the Hi gh Court providing for execution of-bonds as
well as deposit of ampunts of noney by the appellants in
favour of the excise authorities against release  of the
goods and the parties had agreed that the deposits of the
bonds were to be treated as proceeds of sale of the ‘goods
and treated as goods to seized for the purpose of
adj udi cation proceedings. Pursuant to the consent orders
the goods were rel eased.

Meanwhi | e, the Assistant Collector applied for extension of
time for giving notice under s. 124(a) and an order of
extends on for a further period of & nonths was rmade. In
the case of two of the appellants, the order of extension
was nmade beyond 6 nonths fromthe date of seizure.

The writ petitions were dism ssed by the H gh Court.

On the questions, (1) whither the orders extending tinme not
being within 6; nonths of the date of seizure of the goods,
were illegal and (2) whether the orders made wi thout giving
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an opportunity to the appellant were violative of’ the
principles of natural justice,

HELD (Di smi ssing the appeal s)

But for the special agreement in the consent orders between
the parties the orders for extension of time to serve the
notice wunder s. 124(a) mght have been exposed to the
infirmties of limtation as to tinme and. the observance of’
principle% of natural justice referred to in Assistant
Col  ector of Customs- v. Charan Das Mal hotra [1971] 3 S.C R
802. [240D E

(1)(a) Al the goods had already been released to the
appel l ants by reason of the consent orders. Therefore, it
could not be contended that since the order of extension
was not within. 6 nonths of the seizure of goods, the appel-
lants were entitled to the rel ease of the goods. [204F]

(b) The agreenents between the parties as a result of

the consent orders- came into existence before as well as
after the date when the Collector of Custons extended the
period for service of the notice under s. 124(a). After the
appel | ant's had obtai ned rel ease of the good in terns of the
agreenent's, the goods went —out ~of the provi nce of
application of, s. 110. and therefore, the appellants could
not contend that the anpbunts deposited in terns of the |
agreements represented the goods or that the appellants were
entitled to the return of the ambunts. The parties agreed
that the Excise Authorities would retain, the securities for
the purpose of adjudication proceedings in- the event of
failure of the appellants in the wit petitions filed by
hem [204F-H|

200

(2) The agreenments —establish that the parties, on
consideration of all the facts and circunmstances. waived
notice for extending the tine for giving notice under Q 124
of the Act. Therefore, there cannot be any question of
violation of principles of natural justice or any |ack of
opportunity to the appellants to show cause in regard to the
order extending tinme. [205A- B]

(3) Also, as the goods of one of the appellant were in
possessi on of a Bank as pledge, and the excise authorities
sei zed the goods fromthe possession of the Bank, t hat
appel lant had no locus standi to ask for release of the
goods. [205B-C]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1109 of 1971
From the Judgment and order dated the 1st Septenber 1970 of
the Bonbay High Court, in Mscellaneous Petition No. 187 of
1963.

Cvil Appeal No. 1132 of 1971 : Fromthe Judgrment and Order
dated the 1st Septenmber, 1970 of the Bombay Hi gh Court, in
M scel | aneous Petition N. 184 of 1963.

Cvil Appeal No. 1133 of 1971 Fromthe Judgnent and Order
dated the 31st August, 1970 of the Bonbay H gh Court, in
M scel | aneous Petition No. 127 of 1963.

M C. Chagla, P. C Bhartari, Ravinder Narain, J. B.
Dadachanji and O C. Mathur, for the appellants. (in C A
No. 1133).

P. C. Bhartari, Ravinder Narain, J. B. Dadachanji and O
C. Mathur, for the appellants. (in C A Nos. 1109 and 1132).
G L. Sanghi and S. P. Nayar, for respondents Nos. 1-4 & 7
(In C A No. 1109/71) and for Respondents Nos. 1 to 5
(in C.As. Nos 1132 and 1133/71).

The Judgrment of the Court was delivered by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

RAY, C.J. These three appeals are by certificate from three
judgrments of the Bonbay High Court. The main judgenent is
dated 31 August, 1970 in Cvil Appeal No.1133 1971. The
j udgrent s in t he other two appeals are dat ed 1
Sept enber, 1970 foll owi ng the judgenment in Cvil Appeal No.
1133, of 1971.

In civil Appeal No. 1133 of 1971 the appellants carry on
business inter alia as nanufacturers of cotton yarn at
cotton fabrics. The first five respondents are the Centra
Excise Authorities. The ©6th respondent is the Bank.
Between Il March, 1963 and 20 March, 1963 the Central Excise
Authorities conducted search at the factory and mll
prem ses bel ongi ng to  the appel | ants. The Exci se
Authorities seized 1662 bal es of processed and grey cotton
fabrics belonging to the appellants, The 6th respondent, the
Bank was the pledge of the seized goods. The goods were
lying in the godown and bonded store roons at the mnill
prem ses and the Bank was in possession of the sane under a
cash credit ~arrangenent wth the appellants. The Excise
Aut horiti'es al so seized -several books of account s,
docunent s, vouchers bel onging to the appellants and |ying at
the mll prenises.

On 8 April, 1963 the appellants nade an application under
Article 226 of the Constitution in- the H gh Court at
Bonbay. Respondent *No. 1, the Assistant Collector of
Central Excise on 16 Septenber, 1963 nade an application to
the Collector of Central Excise respondent No. 5 for
extension of tine for giving notice under section 124(a)

201

of the Customs Act, 1962 (hereinafter referred to as the
Act). On 20 Septenber, 1963 an order of extension for a
further period of six nmonths was nade. The appellants asked
for a wit of mandanus directing the Excise Authorities to
rel ease and hand over the goods and books of accounts,
docunents. and vouchers to the appellants.

Two of the grounds advanced by the appellants for the
rel ease of the goods and docunments were these. First, the
Excise Authorities did not issue a "show cause notice"
within six nonths of the seizure of the goods under section
110 of the Act. Second, the order of extension was nade
wi thout giving the appellants an opportunity to show cause
against the grant of extension. The Hgh Court did  not
accept those contentions. The High Court held that an order
for extension could be made at any tine within or after six
nonths of the date of seizure. The H gh Court relied on a
Bench decision of the Mysore High Court and held that the
order of extension could not be said to be void on account
of absence of opportunity to show cause agai nst the order of
extension. The Hi gh Court dism ssed the application of  the
appel | ant s.

In this appeal the only contention which was advanced on
behalf of the appellants is that the order dated 20
Septenber, 1963 passed by the Excise Authorities ‘under
section 110 of the Act is bad and therefore the appellants
are entitled to the rel ease of the goods.

The contentions on behal f of the appellants were two-fold.
First the order dated 20 Septenber, 1963 was not within six
nonths of the seizure of the goods, and was, therefore,
illegal. Second, the order dated 20 Septenber, 1963 was
made w thout giving an opportunity to the appellants to be
heard and was, therefore, in violation of principles of
natural justice.

Counsel for the appellants relied Assistant Collector of
Custons v. Charan Das Malhotra [1971] 3 S.CR 802 in
support of the contentions advanced in these appeals. In
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Mal hotra case (supra) the Rummmaging staff of the Excise
Aut horities raided the business prem ses and sei zed goods on
19 WMarch, 1963. On 6 March, 1964 the Excise Authorities
served a notice under section 124(a) of the Act to show
cause why the goods not be inposed. It was contended that
because the goods were seized on 19 March, 1963 the initia
period of six nonths provided under section 110(2) of the
Act expired on 19 Septenber, 1963 and Mal hotra becane
entitled to there turn of the goods on the ground that no
notice to show cause had till then been issued. The Excise
Authorities contended on the other hand that an extension
of four nonths was applied for and was granted by the
collector of Custons on 19 Septenber, 1963. The extended
peri od of four nonths expired on 19 January, 1964. A further
extension for two nonths was applied for on 3 January, 1964.
The Collector passed an order extending the time on 20
February, 1964 a nonths after the extended period had
expired on 19 January,

202

1964. The ot her contention-in that case was that Ml hotra
got, no chance to resist the application for extension, and,
therefore, the orders were in-violation of natural justice.
This Court held that the right to have the watches restored
to Mal hotra accrued on 19 January, 1964 and it could not be
defeated by an order for extension passed on 20 February,
1964 after-the first extended period | apsed on 19 January
1964. It was also held that Mal hotra was entitled to be
heard before the extension was made. ~This Court in Mlhotra
case (supra) held that the decision” of the Msore High
Court on which the Bonbay High Court relied (reported in
A l.R 1968 Mysore 89) was wrong.

Counsel for the Excise Authorities contended that .in these
appeal s no notice under section Il 0 of the Act was required
to be given by reason of special agreenent between the
appel l ants and the Excise Authorities during the pendency of

the wit petition in the Hgh Court. It was submtted that
because of the agreenent there/was also no question of
violation of principles of natural justice. It ‘was also

said by the Excise Authorities that the appellants had no
locus standi to ask for the return of the. goods. < because
t he goods had been in the possession of the respondent Bank
as pledge and the Excise Authorities seized the goods from
the possession of the Bank

The High Court admitted the petition of the appellants  in
Cvil Appeal No. 1133 of 1971 on 8 April, 1964. On 9 April
1964 the Chief Justice of the H gh Court passed an order
directing the petition to be heard by a Division Bench. The
Bench decision was given after six years on 31 August,
1970. During th'e pendency of the petition the  appellants
took out several notices of motion and obtained various
interlocutory orders by consent of parties. These  consent
orders were dated 29 July, 1963, 19 Novenber 19(5, 2
December, 1966 and 3 Septenber 1969.

Broadly stated the pattern of these consent orders was  as
follows. The appellants will deposit with the Collector - of
Central Excise governnment securities of certain value in
order to obtain release of quantities of the seized goods in
favour of the Bank. in the event of the appel | ant s
succeeding in the petition the securities deposited shall be
ret urned. In the event of the appellants failing in the
petition the securities shall be retained by the Excise
Authorities for the purpose of adjudication proceedings. 1In
the event of the Collector of Central Excise holding that
the goods are not able to confiscation or that the
appel l ants are not personally liable for any’ penalty or
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excise duty the said securities shall be returned. The
appel | ants agree and undertake that the securities deposited
shall be treated as sale proceeds of the said goods and

treated as goods so seized for the purpose of any
adj udi cati on proceedings. The appellants further agree that
they shall not raise any contention in the adjudication
proceedings that the said proceedings will not be valid on
the ground that the goods have been released to the
appellants and are not available for confiscation or
i mposition of fine in lieu of confiscation

203

The appellants pursuant to the consent orders aforesaid
deposited,Rs. 9,03,300 with the Excise Authorities and
executed bonds for the sumof Rs. 15,51,080/- in favour of
Excise Authorities on different dates and obtained release
of 1662 bal es and 56 bor as.

In CGivil Appeal No. 1132 of 1971 the Excise Authorities on
and 29 April, 1963 seized 432 pieces of grey cotton fabrics

and 136. bales containing cotton fabrics and fents. The
Exci se Authorities also seized books of accounts and
docunents- of ~the appellants on those two dates., On 20

Sept enber, 1963 the Excise Authorities passed another under
section 110(2) of the Custons Act extending the period-. of
giving a "show cause" notice. The appellants on 10 My,
1963 filed a petitionin the Hgh Court and asked for
rel ease of the goods on,grounds sinilar to the other appeal
The Hi gh Court dism ssed the petition of the appellants.

The only contentiion advanced in this appeal was that the
order dated 20 Septenber, 1963 was passed w thout giving an
opportunity to the —appellants to be heard. It was,
therefore, said on behalf of the appellants that on the
ruling of this Court in Malhotra case (supra) the order
dat ed 20 Septenber, 1963 was ill egal

In CGivil Appeal No. 1132 of 1971 the respondents ' on the
ot her hand contended that the appellants were not entitled
to be heard by reason of agreenents enbodied in  consent

orders identical to those in,,. (Cvil Appeal No. /1133 of
1971. The consent orders provided execution of ‘bonds as
well as deposit of ampunts of noney by the appellants in

favour of the Excise Authorities against release of, the
goods The parties agreed that the deposits of the bonds were
to be treated as, proceeds of sale of the goods and treated
as goods so seized for the purpose of adj udicati on
proceedi ngs. The appellants took delivery of the seized 136
bales and deposited on 5 May, 1965, 5 May, 1966 and 22
April, 1970 in lieu thereof ampunt aggregating Rs.” 99, 000
and executed bonds of the value of Rs. 1,80, 000.

In Civil Appeal. No. 1109 of 1971 the Excise ' Authorities
sei zed’ 477 and 91 aggregating 68 bal es of cotton fabrics of
the appellants on 16 March, 1963. The Excise Authorities
al so seized books of accounts and docunents . of t he
appel | ant s. The appellants oil 10 My, 1968 nade an
application wunder Article 226 of the Constitution in the
Hi gh Court of Bonmbay. The appellants asked for a wit  of
mandanuses the release of the goods and the books  of

accounts. The High Court did not accede to the request of
the appel |l ants.
The two contentions of the appellants in Civil Appeal No;

1109° of 1971 were that the order dated 20 Septenber, 1963
extending the period of giving "show cause" notice was
illegal on grounds simlar to those in Civil Appeal No. 1133
of 1971. The respondents in Cvil Appeal No. 1109 of 1971
repeated the sane answers that the ruling, in Mal hotra (case
(supra) does not apply by reason of agreements between the
appel l ants and the respondents enbodied in sinmlar consent
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orders in interlocutory proceedings in the Hgh Court.
During the, pendency of the proceedings in the H gh Court
the appel |l ants depo-

204

sited with the Excise Authorities between the nonth of
April, 1966 and the nouth of August 1968 Rs. 3,16,016 and
executed bonds for -the sumof Rs. 4,44,059. The appellants
obtained release of the goods nanely 568 bales. The

amounts deposited were agreed between the ,parties to be
sal e proceeds of the goods and treated as goods as seized
for the purpose of adjudication proceedings.

The Excise Authorities may under section 110(1) of the Act
sei ze goods if the proper officer has reason to believe that
the goods are liable to confiscation. Were goods are
sei zed under section 110,(1) ,of the Act and no notice in
respect thereof is given under section. 124 (a) of the. Act
within six nonths of the seizure of the goods the goods
shall be returned to the person from whose possession they
were seized. Section 1.24(a) of the Act states that no
order confiscating any goods or inposing any penalty on any
person shall be made under Chapter XI'V of the Act unless the
owner of the goods or such-person is given a notice in
witing informng himof the grounds of confiscation or
i mposition of penalty. Section 10 (2) of the Act contains a
proviso that the /period of six nmonths may on sufficient
cause being shown be extended by the Collector of Custons
for a period not exceedi ng six nonths.

in Cvil Appeals No. 1133 and 1109 of 1971 ‘the order of
ext ensi on on 20, Septenber, 1963 was beyond the period of
six nmonths fromthe date of seizure. In Cvil Appeal No. 1
1 32 of 1971 the order was in-tinme. Therefore, the orders
for extension of tine to serve the notice ~under " section
124(a). of the Act could have been exposed to infirmties of
[imtation as to time (though we do not express any, opinion
upon it) and observance of principles of natural justice but
for the special agreenent in the consent orders between the
parties in these appeals.

Counsel for the ' appellants contended that if the / order
dated 20 Septenber, 1963 was not within six nonths of the
seizure of the goods, the appellants were entitled to
release of the goods. Al the goods have already been
released to the appellants. The release is by reason of
terns of consent by and between the appellants and the
Exci se Authorities during the pendency of the appeals inthe
Bonbay High Court. It was next said on behalf _of-the
appel l ants that the ampunts deposited represented the goods
and the appellants were entitled to return of the anobunts
deposited. The. contention of the appellants is unsound and

unaccept abl e. The anmounts of noney which are now retained
by the Excise Authorities represent the goods reason of
speci al agreenents between the parti es. These agreenents

cane into existence before as well as after 20 Septenber,
1963. After the appellants had obtained release of the
goods in accordance with the terms of special agreenent
enbodied in the consent terns’, the goods went out of the
province of application of section 110 of the Act for
extension ,of time for serving a notice.

There cannot be any question of violation of principles of
natural justice or any lack of opportunity to t he
appel lants to show cause, in regard to the order dated 20
Sept enber, 1963 extending the tinme for

20 5-

giving the notice under section 124 of the Act contenplated
in section 110 of the Act. The appellants thensel ves asked
for release of the goods on depositing noneys and executing
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bonds representing the value of the goods released. The
agreenments in the present appeals establish that the parties
on consideration of all the facts and circunmstances waived
notice for extending the time within six nonths of the
sei zure of the goods.

The Excise Authorities are also. right in their contention
that the appellants have no |locus standi to ask for release,
of the, goods because the Bank was in possession of the
goods as the pledge and the Excise Authorities seized the
goods fromthe possession of the Bank

The noneys deposited and the bonds executed by t he
appel l ants are really the substituted goods for the purpose
of abdication as to whether there can be any confiscation of
goods or inposition of penalty. The parties agreed that the
Excise Authorities would retain the securities for the
pur pose of adjudication proceedings in the event of failure
of the appellants in thewit petitions filed by them

The goods were seized in 1963.  Long tine has |apsed. The
Exci se Authorities should imrediately take steps and
conpl ete the adj udi cati on proceedings.

For these reasons the appeals fail and are di sni ssed. The parti
es will play and bear their own costs.
V.P. S

Appeal dism ssed.
2 06




