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ACT:

Sal es Tax-Turnover-I1f includes tax collected by seller-
Deeming statute Constitutionality Constitution of India,
Entry 54, List Il Seventh Schedul e- Gover nment of India Act,
1935 (26 Geo. 5 & 1 Ed. 8 Ch. 2), Entry 48, List 11, ~Sch
VI|-Madras General Sales Tax Act, (Mad. Act I X of 1939),
SS. 2(i), 2(h), 8BMadras GCeneral Sales (Definition of
Turnover and Validation of Assessments) Act, 1954 (Mad.
XVIl O 1954), SS. 2, 3-Turnover and Assessment Rules, rr
4, 5, 6, 11.

HEADNCTE
Certain amounts collected by the appellants as sales tax
wer e i ncl uded in their turnover by the sal es t ax

authorities. They contested the constitutional validity  of
the WMadras GCeneral Sales (Definition of Turnover and
Validation of Assessnents) Act, 1954, on the ground inter
alia that the Sate Legislature went beyond its |egislative
conpet ence under entry 54 of List If of the Constitution in
enacting by the inmpugned Act that the ampunts collected by
the deal er by way of tax shall be deened to have formed part
of his turnover.

Held, that entry 54 of List Il of the Seventh Schedule of
the Constitutionis simlar to entry 48 of List 11 of Sch
Vil of the CGovernment of India Act, 1935 sal es under which
have been held to be transactions passing title to the Goods
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from the seller to the buyer and that a nere executory
agreenment was not a sale within the nmeaning of that entry.
The sane neani ng nust be given to entry 54.

571
State of Madras v. Gannon Dunkerly & Co., Ltd., [1959]
S.CR 379 and Sales Tax Oficer v. Ms. Budh Prakash ja
Prakash, [1955] 1 S.C. R 243, referred to.
Under ss. 2(i) and 2(h) of the Madras Ceneral Sales Tax Act,
1939, the expression "turnover" nmeans the aggregate anount
for which goods are sold either for cash or deferred paynent
or other Valuable consideration, and when a sale attracts
purchase tax which is passed on to the consuner what the
buyer has to pay includes the tax and the aggregate anount
to be paid wuuld fall under the definition of turnover.
Whien the seller passeson the tax and the buyer agrees to
pay sales tax in additionto the price, the tax is really
part of the entitle considerations.
Papreka Ltd. v. Board of Trade, [1944] 1 AIl E.R 372, Love
v. Norman Wight (Builders) Ltd., [1944] 1 AIl EE R 618,
f ol | owed.
Asoka Marketing Co. Ltd. v. The State of Bihar, [1959] 10O
S T.C. 110 and Tata Iron and Steel Co. v. The State of
Bi har, [1958] S.C.R 1355, referred to.
Al though s. 8B of the Madras General Sales Tax Act, 1939 and
the Turnover and Assessnent Rul es separately nentioned the
amounts collected as tax for the purpose of paying such
anmounts to the CGovernnent, no imutable distinction was
drawn between the sale price and thetax nor was any such
di stinction maintained under S. 2 of the inmpugned Act.
Assuming that such a distinction did exist the Legislature
was conpetent to enact under entry 54 in List Il of the
Constitution that the tax shall be deemed to have formed
part of the turnover and obliterate the distinction for the
l[imted period during which the inpugned Act operat ed. The
i mpugned Act was therefore valid:
The Deputy Conmi ssioner of Conmercial Taxes v. M  Kyishna-
swam Mudaliar, [1954] 5 S.T.C. .88, held not applicable.
Sri Sundararajan & Co. v. The State of Madras, [1956] 7
S.T.C. 105, approved.
The Government of Andhya v. East |ndia Comrercial Co., Ltd.,
[1957] 8 S.T.C. 114 and Bengal Immunity Co., Ltd. v. State
O Bihar,[1955] 2 SS.C R 603, referred to.

JUDGVENT:

ClVIL APPELLATE, JURI SDICTION. Civil Appeals Nos. 280 and
281 of 1960.

Appeal fromthe judgnent and order dated April 20, 1956, of
the Madras High Court, in T. R C Nos. 101 and 102 of /1956.
B. Ganapat hy lyer and G Copal akrishnan, for t he
appel | ant .

M M Ismil and T. M Sen, for the respondent.

572

D. V. Sastri and T. M Sen, for Intervener No. 1.

Naunit Lal, for Intervener No. 2.

S. M  Sikri, Advocate-Ceneral, Punjab and D. CGupta, for
I ntervener No. 3.

S. M Sikri, Advocate-General, Punjab, N. S. Bindra and D
Gupta, for Intervener No. 4.

G C. Kasliwal, Advocate-General, Rajasthan, S. K  Kapur
and D. GQupta, for Intervener No. 5.

1961. April 28. The Judgnent of the Court was delivered by
S. K. DAS, J.-These are two appeals on certificates
granted by the High Court of Madras and consolidated by its
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orders dated March 22, 1957. They are fromthe judgnent and
orders of the said High Court dated April 20, 1956 and July
30, 1956 in two Tax Revision Cases, by which the Hi gh Court
di sm ssed two petitions filed by the appellants under s. 12-
B of the Madras General Sales Tax Act (Madras Act [|X of
1939), hereinafter called the principal Act, in the fol-
| owi ng ci rcunst ances.

Messrs. CGeorge QOakes (Private) Limted, appellants herein

are dealers in Ford notor cars, spare parts and accessories.
For the two years 1951-52 and 1952-53 the appellants
submitted their returns under the rel evant provisions of the
principal Act and clainmed exenption fromtax with regard to
certain anount realised on transactions of sales which the
appel | ants contended were inter-State sal es and hence exenpt
from tax under Art. 286 of the Constitution as it stood at
the relevant tine. The Deputy Conmercial Tax Oficer

Madras, not only rejected the clai mof exenption, but added
to the turnover certain ampunts which the appellants had
coll ected by way of tax. The anounts so added for 1951-52
were -(a) Rs. 8,000 to the net turnover assessable at 3
pi es per rupee, and (b) Rs. 4,30,000 to t he tur nover
assessabl e at 9 pies per rupee. For 1952-53 the ampunts so
added were -(a) Rs. 30,132 odd and (b) Rs. 2,92,257 odd res-
pectively.

Aggri eved by the orders of the Deputy Conmercia

573

Tax O ficer, the appellants preferred two appeals to the
Speci al Commercial Tax O ficer, Appeals, Madras City. These
appeals were dism ssed. The matter was then taken to the
Sal es Tax Appellate Tribunal by neans of two appeals. By
this tinme the Madras Legislature had passed the Madras
CGeneral Sales (Definition of Turnover  and Validation of
Assessnents) Act, 1954, being Madras Act No. XViIl of . 1954.
This Act we shall refer to as the inpugned Act in this
judgrment, because its constitutional validity is now the
only question for decision in these appeals. The Tribuna

negatived the claimof the appellants arising out of the
contention that some of the 'sale transactions in the
rel evant years were in effect interState sales and therefore
exenpt fromtax; the tribunal declined to go into the second
guestion of the constitutional validity of the inpugned Act.
We may state here, though nothing now turns upon this, that
the Tribunal held that when sales tax was included in the
turnover, it was proper to tax the anpbunts so included  at
the mnimumrate only, viz., 3 pies in the rupee under s.
3(1) of the principal Act.

Thereafter the appellants filed two revision petitions to
the Hi gh Court under s. 12-B of the principal  Act. These
were dismssed inlimne. By the orders dated  April 20,
1956 the Hi gh Court held that the contention as to sone of
the transactions being inter-State sales was concluded by
one of its earlier decisions, which cane before us in | Ashok
Leyl and Ltd. v. The State of Madras, Civil Appeal No. 446 of
1958. In that appeal we delivered judgnment on March 28,
1961 and held that the Sal es Tax Laws (Validation) Act, 1956
applied and it was unnecessary to consider the true nature
of the transactions which the appellants contended were
inter-State sales. Learned Counsel for the appellants has
conceded before wus that deci sion governs the present
appeal s, and the first question no |onger survives.

As to the second question, the H gh Court by oversight did
not deal with it inits orders dated April 20, 1956. When
the matter was brought to the notice of

73
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the Hi gh Court, it said inits orders dated July 30, 1956
that the second question was al so concluded by its decision
in Sri Sundararajan and Co., Ltd. v. The State of Madras(’)
where the validity of the inpugned Act was uphel d.

VWen we heard these appeals along with Ashok Leyland Ltd. v.
The State of Mdras, CGvil Appeal No. 446 of 1958, we
expressed the view that there was sonme di vergence of opinion
in the High Courts on the second question and t he
substantial point for consideration before us was whether
the inmpugned Act was validly nmade under entry 54 of the
State List in the Seventh Schedule to the Constitution: thus
the question raised was one of |egislative conpetence and
affected all the States.  The State of Madras was already a
party respondent to these appeals. Accordingly, we directed
the issue of notices to the Advocates-CGeneral of all other
St ates al so. In pursuance of the said notices t he
Advocat es- General of Andhra Pradesh, Assam \West Bengal
Guj arat, Maharashtra, Punjab and Rajasthan have appeared
before us. They have unani nously supported the State of
Madras i'n “its submi ssion that the inpugned Act is valid;
some of them-have added suppl ementary argunents in support
of that subm ssion.

For conveni ence and brevity we shall refer in this judgment
to the main arguments as representing two differing points
of view, firstly, there is the argunent on behalf of the
appel | ants that the several provisions of the principal Act
as also s. 2 of the inmpugned Act nake a distinction between
the sale price of goods sold and the amount collected by way
of tax and in viewof that distinction nmade, What the
i mpugned Act seeks to inpose is a 'tax on Sales-tax’ a
subj ect which does not come within the anbit of entry 54 of
List Il which at the relevant tinme read as "Taxes on the
sale or purchase of goods other than newspapers.”" On the
ot her side, the argunent is that what the inpugned Act seeks
to do is to enlarge the scope of the definition of
"turnover’ so as to include the anmount collected by way of
tax in the turnover by a deem ng

(1) (1956) 7 S.T.C. 105.

575

provision, and this the State Legislature was conpetent to
enact under entry 54 of the State List. These are the main
arguments on two sides; but there are several subsidiary
points in support of the main argunent on each side, and it
woul d be an over sinplification to ignore these altogether

W shall, therefore, consider themalso when dealing wth
the mai n argunent on each side.
We shall first refer to the relevant provisions of the

principal Act and of the inpugned Act, in so far as  they
bear on the points debated before us. Under s. . 3 of the
principal Act which is the charging section, every dealer is
liable to pay, subject to the provisions of the “Act, for
each year a tax on his total turnover for that vyear
calculated at a particular percentage of such turnover.
VWhat is 'turnover’ is defined ins. 2(i). The definition
substantially states-"'turnover’ neans the aggregate anount
for which goods are either bought or sold by a dealer
whet her for cash or for deferred paynent or other valuable
consi deration....... "Sale’ is defined in s. 2(h) and nmeans
(we are reading so nuch of the definition only as is
material for our purpose) "every transfer of property in
goods by one person to another in the course of trade or
busi ness for cash or deferred paynment or other valuable
consideration.” It is worthy of note here that the tax
i mposed by the principal Act is a tax on total turnover, and
turnover means the aggregate anount for which goods are
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either bought or sold by a dealer. Therefore, one of the
guestions which fall for consideration is whether the State
Legi slature went beyond its legislative conpetence in
enacting by the inmpugned Act that the ampunts collected by
the deal er by way of tax shall be deened to have formed part
of his turnover. This brings us to s. 8B of the principa
Act, which provides in sub-s. (1) that no person who is not
a registered dealer shall collect any anobunt by way of tax;
nor shall a registered dealer make any such collection
except in accordance with such conditions and restrictions,
if any, as may be prescribed; sub-s. (2) provides inter alia
that every person who has collected or collects by way of
tax any anmpunts shall pay
576
over the same to the State Governnent. Section 15 provides
for penalties for a, contravention of sone of the provisions
of the principal Act including the provisions of s. 8B
In The Deputy Comm ssioner of Commercial Taxes, Coinbatore
Division 'v. M Krighnaswami Mudaliar & Sons (1) the WMadras
Hi gh Court held that the anount collected by a registered
deal er fromthe consuner by way of sales tax and paid over
to - CGovernment should not be included in the turnover of the
regi stered dealer as part of the sale price of the goods
sold and it was not ‘liable to be taxed again. This decision
was given on January 7, 1954. In July 1954 was enacted the
i mpugned Act sections 2 and 3 whereof need only be set out
her e.
"S. 2. Sales Tax Col lections by dealers to be
deened part of turnover.-In the case of sales
made by a deal er before the 1st April 1954,
amounts collected by himby way of tax under
the Madras CGeneral Sales Tax Act, 1939
(Madras Act | X of 1939) (hereinafter ‘referred
to as the principal Act), shall be deened to
have fornmed part of his turnover.

3. Validation of ~certain assessnment and
col I ections. -

(1) Al assessnents, and collections / nmade,
all orders passed, all actions taken by any

officer in the exercise or purported exercise
of jurisdiction or power conferred by the
principal Act, and all judgments, decrees or
orders pronounced by any Tribunal or Court in
the exercise of its jurisdiction or powers
with respect to natters in the principal Act,
on the basis that ambunts <collected by a
deal er by way of tax under the principal Act
before the 1st April 1954, formed part of  the
turnover of the dealer are hereby declared to
have been validly nade, passed, taken or
pronounced, as the case nmay be; -and any
finding recorded by any officer, Tribunal or
Court to a contrary effect and any ' order

judgrment or decree in so far as such order

j udgrment or decree enbodied or is based on any
such finding and does not relate nerely to the
costs of the proceeding which result in the
judgrment, decree or order shall be void and of

no effect:
(2) [1954] 5 S. T.C. 88.
577
Provided that no act or onission on the part
of any person shall be punishable as an

offence which would not have been SO0
puni shable if this Act had not been passed.
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(2) Nothing in sub-section (1) shall be
construed as authorising any officer, in
assessing any dealer in s the exercise or
purported exercise of jurisdiction or powers
conferred by the principal Act, to include in
the turnover of the deal er anbunts collected
by himafter the 1st April 1954 by way of tax
under the principal Act."
The validity of the inmpugned Act was then questioned in the
Madras High Court and in Sri Sundararajan and Co., Ltd. wv.
The State of Madras (1) it was held that the inpugned Act
was valid. The High Court pointed out that the earlier
decision in Krishnaswam' Midaliar’s case (2) was not that
the State Legislature could not nake the ampunts collected
by a registered deal er by way of tax under s. 8B part of the
assessabl e turnover, but that the principal Act as it stood
at the relevant time did not make such anounts part of the

assessable turnover. It held that in pith and substance the
i mpugned ~Act validated the assessnents al ready made before
April 1,. 1954 and that -even where the registered dealer

col | ected any anount by way of tax under the authority of s.
8B, the paynent by the purchaser was on the occasion of the
sale by the dealer and vis-a-vis the latter it was in
reality part of the price the purchaser paid the seller for
purchasi ng the goods. ~The same view was also expressed -by
the Patna Hi gh Court /in Ashoka Marketing Conpany Ltd. v. The
State of Bihar (3) with regard to the Bihar Sales Tax
(Definition of Turnover and Validation of Assessments) Act,
1958. The question before us is whether the aforesaid view
is correct.
The rel evant legislative entry, as we have said earlier, is
entry 54 of List Il-"Taxes on the sale or purchase of goods
ot her than newspapers.” A sinmlar entry (no. 48) in List 11
of Schedule VII to the Governnment of India Act, 1935 read as
"Taxes on the
(1) [1956] 7 S.T.C. 105. (2) [1954] 5 S. T.C. 88.

(3) [1959] 10 S. T.C 110,
578
sal e of goods." The true scope and effect of that entry was
considered by this Court in the State of Madras v.~ Gannon
Dunkerley and Co. (Madras) Ltd. (1) and on a review of

several decisions bearing on the subject it hel d -t hat
the expression "sale of goods" was a term of well-recognised
legal inport in the general lawrelating to sale of goods

and in the, legislative practice relating to that topic and
must be interpreted as having the same neaning as - in the
Sale of Goods Act, 1930; in other words, it was ~held that
sales contenplated by entry 48 of the Governnent of India
Act, 1935 were transactions in which title to. the  goods
passed fromthe seller to the buyer, and in The Sales Tax
Oficer, Pilibhit v. Messrs. Budh Prakash Jai Prakash (2)
it was held that a nere executory agreenent was not a sale
within the meaning of that entry. W think that the sane
meani ng nust be given to entry 54 of List 11 of the Seventh
Schedule to the Constitution. The question before us is
that giving that neaning to the entry, is the inpugned Act a
valid piece of legislation by a conpetent Legislature?

Now, |earned Counsel for the appellants has not raised
before wus the extrene contention that in no case could the
State Legislature validly make a | aw whi ch woul d incl ude the
amount collected by way of tax as part of the turnover of
the dealer. He has submitted that it is unnecessary for him
in this case to press into service any such wi de
proposition. H's argunment is that the principal Act by ss.
8B and 15 and the inmpugned Act by s. 2 thereof having nade a
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di stinction between what he calls the sale price and what is
collected by way of tax by the dealer, the question of the
validity of the inmpugned Act nust be determ ned on the basis
of that distinction and so determ ned, what the inpugned Act
does is to inpose what |earned Counsel calls "a tax on tax"
and therefore not covered by the relevant |egislative entry.
H's subm ssion further is that what is collected by way of
tax being distinct fromsale price and therefore from
turnover, it rmust be necessarily held that the anount
collected by way of tax is not essentially
(1) [1959] S.C.R 379.
(2) [1955] 1 S.C R 243.

579
connected with the transaction of sale and therefore the
imposition of "a tax on tax" has no necessary connexi on
with the transaction of sale as understood in the genera
law relating to sale of goods.
We are unable to accept this argunment as correct. First of
all, we do not think that either the principal Act or the
i mpugned ' Act proceeds, on any inmutable distinction between
sale price and tax such as |learned Counsel for t he

appel l ants has suggested. The principal Act does not
contain any separate definition of sale price. We have
al r eady referred to the definitions of "sal e’ and
"turnover’; those definitions do not show any such
di stinction. On the contrary, the expression ’'turnover’

neans the aggregate anount for which goods are bought or
sold, whether for cash or for deferred paynent or other
val uabl e consi deration, and when a sale attracts purchase
tax and the tax is passed on to the consuner, what the buyer

has to pay for the goods includes the tax as well and the
aggregate amount so paid would fall within the definition of
turnover. |In Paprika Ltd. and Another v. Board of Trade (1)

Law ence, J. said "Wienever a sale attracts purchase tax,
that tax presumably affects the price which the seller who
is liable to pay the tax demands but it does not cease to be
the price which the buyer has to/pay even if the price is
expressed as x plus purchase tax." The sane view was / again
expressed in Love v. Norman Wight (Builders), Ltd. (2) when
Goddard, L. J. said:
"Wher e an article is  taxed, whether by
purchase tax, custons duty, or excise duty,
the tax becomes part of the price  which
ordinarily the buyer will have to pay. The
price of an ounce of tobacco is what it is
because of the rate of tax, but on- - a sale
there is only one consideration though nmade up
of cost plus profit plus tax. So, if a seller
of fers goods for sale, it is for himto  quote
a price which includes the tax if he desires
to pass it on to the buyer. If the buyer
agrees to the price, it is not for ‘him to
consider how it is made up or whether the
sell er has included tax or not."

(1) [1944] 1 Al E R 372. (2) [1944] 1 A
E.R 618.
580

We think that these observations are apposite even in

the context of the provisions of the Acts we are considering
now, and there is nothing in those provisions which would
i ndi cate that when the deal er Col l ects any anmount by
way of tax, that cannot be part of the sale price. So far
as the purchaser is concerned, he pays for the goods what
the seller demands, viz., price even though it may include
tax. That is the whole consideration for the sale and there
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is no reason why the whole anbunt paid to the seller by the
purchaser should not be treated as the consideration for the
sale and included in the turnover.
But, argues |earned Counsel for the appellants, s. 8-B of
the principal Act and Turnover and Assessment Rules made
under s. 19 show that under the schene of the principal Act
a distinction is drawn between the amount collected by way
of tax and the anmount of purchase price. It is indeed true
that in s. 8-B the anmount collected by way of tax is separa-
tely mentioned, and while sub-s. (1) thereof is nerely
enabling in the sense that a registered deal er may pass on
the tax, sub-s. (2) inposes an obligation on the registered
dealer to pay over the amount of tax collected by him to
CGovernment. The position under the Turnover and Assessnent
Rules is correctly sumrarised in the followi ng extract from
the judgnent in Krishnaswany Midaliar’s case (1):
"Rul e 4 provides that the gross turnover of a
deal er for the purposes of the rules is the
amount for which goods are sold by the dealer
Provision is mde in rule 5 for certain
deductions, ~and the node or manner in which
the tax to belevied has to be arrived at.

The object of these rules is to assess., the
net turnover on which the tax is to be levied
under the charging section. It is therefore

cl ear that under the charging section, tax is
to be paid on the turnover which is assessed
according to the rules. Rule 11 requires that
every deal er should submt a return under rule
6 every year to the assessing authority in
Form A in which he has to show the actua
gross and net turnover for the preceding

(1) [1954] 5 S. T.C. 88.

581
year and the anmounts by way of tax or taxes
actually collected during that year. In | Form

A colums 1 to 10 relate to the gross turnover
and the deductions to be made fromthe / gross
turnover; colum 10 requires the net turnover
liable to tax to be shown. In-colum 11 the
amount actually collected by way of tax _or
taxes under s. 8-B has to be shown."
The guestion however still renmains-do the af or esaid
provi sions show such a distinction under the schenme of the
two Acts that the anmount collected by way of tax cannot be
part of the turnover of the dealer and if the inpugned Act
makes it a part of the turnover by a deem ng provision, it
must be struck down as being outside the (|egislative
conpetence of the State Legislature? It is necessary to
enphasi se here that no question of legislative conpetence
arose in Krishnaswany Miudaliar’s case(’) the decision being
based on a construction of s. 8-B and the Turnover and
Assessnent Rul es only.
We do not think that the distinction drawn in Krishnaswany
Mudal iar’s case(’) whether right or wong on a question  of
construction only, is mterial to the guestion of
| egi sl ative conpetence. |In The Tata Iron & Steel Co., Ltd.
v. The State of Bihar (2) this Court dealt with a provision
in the Bihar Sales Tax Act, 1947 simlar to s. 8-B of the
principal Act. Das, C J., delivering the majority opinion
sai d:
"The circunstance that the 1947 Act, after the
amendnment, pernitted the seller who was a
regi stered dealer to collect the sales tax as
a tax fromthe purchaser does not do away with
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the primary liability of the seller to pay the
sales tax. This is further nmade clear by the
fact that the registered dealer need not, if
he so pl eases or chooses, collect the tax from
the purchaser and sonmetinmes by reason of
conpetition wth other registered dealers he
may find it profitable to sell his goods and
to retain his old customers even at the
sacrifice of the sales tax. This also nmakes
it clear that the sales tax need not

(1) [21954] 5 S.T.C. 88.

(2) [1958] S.C. R 1355.

74
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be passed on to the purchasers and this fact
does not alter the real nature of the tax
whi ch, by the express provisions of the |I|aw,
is cast upon the seller. The buyer is under
no liability to pay sales tax in addition to
the agreed sale price unless the contract
specifically provides otherwi se. See Love, V.
Norman Wight (Builders), Ltd. L. R [1944] 1
K. B. 484."
These observations showthat when the seller passes on the
tax and the buyer agrees to pay sales tax in addition to the
price, the tax is really part of the entire consideration
and the distinction between the two anpbunts-tax and price-
| oses all significance fromthe point of viewof |egislative
conpet ence. The matter is not in-any way different under
the Turnover and Assessment Rules. It is true that in
colum 11 of Form A the anount coll ected by way of tax under
s. 8-B has to be shown; that does not, however, mean that an
imutable distinction such as wll go to the ‘root of
| egi sl ative conpetence has been drawn and nust be always
mai ntai ned. It appears to us that the true effect of s. 8-B
and the Turnover and Assessment Rules is that (a) a
registered dealer is enabled to/pass on the tax, (b) an
unregi stered dealer cannot do so, and (c) the anount
collected by way of tax is to be shown separately, for it
has to be paid over to Governnent. This does not nean that
it is incompetent to the legislature —enacting legislation
pursuant to entry 54 in List 11 by suitable provision to
make the tax paid by the purchaser to the dealer together
with the sale price in consideration of the goods sold, a
part of the turnover of the dealer; nor does it nmean that in
law the tax as inmposed by Governnent is a tax on the buyer
maki ng the dealer a nere collecting agency so that the tax
must al ways remai n outside the sale price.
There is another aspect fromwhich the question nmay be
consi dered. W shall assune that -under the ,schene of the
principal Act a distinctionis drawn between the anount
collected by way tax and the sale price other than the tax.
Is such a distinction continued and nmaintained by the
i mpugned Act? Learned Counsel for the appellants has
referred us to

583
S. 2 of the inpugned Act where the expression "collected
by him by way of tax under the Madras General Sales Tax Act,
1939" occurs. It is argued that the aforesaid expression in

the inpugned Act has to be read with the provisions of the
principal Act and so read, B. 2 nmintains and continues the
di stinction mmde wunder the principal Act. Again, we are
unable to agree. The expression "collected by himby way of
tax etc." is nerely descriptive of the "amunts" SO
collected; the essential and operative part of s. 2 says
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that the amounts so collected shall be deemed to have forned
part of the turnover of the dealer. Therefore, in express
terms s. 2 states that the tax shall be deemed to have
fornmed part of the turnover and obliterates the distinction
if any, between 'tax’ and 'turnover’ for the linmted period
during which the inmpugned Act operates. To hold that the
distinction is maintained and continued under the i npugned
Act is to go against the express terms of s. 2. This aspect
of the question was adverted to in The Government of Andhra
v. East India Commercial Co. Ltd. (1) where the Andhra High
Court had occasion to consider the question froma sonewhat
different point of view, nanely, an anendment made by the
Andhr a Pradesh Legislature in the definition of the
expression ’'turnover’ in the principal Act. Section 2 of
the amending Act substituted the following definition of
"turn-over’:-
Turnover neans the total anmount set out in the
bill of sale (or if there is no bill of sale,
the total anbunt charged) as the consideration
for the sale or purchase of goods .
i'ncluding any suns charged by the dealer for
anyt hing done in respect of the goods sold at
the time of or before the delivery of the
goods~ and- any other sums charged by the
deal er, ~whatever be the description, name or
obj ect 1t hereof."
Section 4 of the anmending Act repeated ss. 8-B
and 8-C of the principal Act. Dealing wth
the effect of these anendnents, the Hi gh Court
of Andhra Pradesh said,
(1) [1957] 8 S'T.C. 114.
584
"The ultimate econonic incidence of the sales
tax 1is on the consumer or-the |last purchaser
and whatever he pays for the goods is | paid
only as price, that is to say, as
consi deration for the purchase. The statutory
liability, however, for paynent of sales tax

is laid on the dealer on his total = 'turnover’
whet her or not he realises the tax from the
pur chasers. CGeneral ly speaking, the price

charged by the deal er would be inclusive of
sales tax, for, it is to his interest to pass
the burden of the tax to the purchaser. So
far as the dealer is concerned, the paynment of
a sum covering the tax nmade by a purebaser on
the occasion of sale, is really part of the
price which the purchasers pay for the goods."
Later, it referred with approval to the decision in Sr
Sundararajan and Co., Ltd. v. The State of Madras (1). In
this latter decision the validity of the inpugned  Act was
questioned and dealing with s. 2 of the inpugned Act, the
H gh Court said:
"Section 2 only enacted that such anpunt shall
be deened’ to be part of the turnover and for
alimted period. It may not be necessary to
set out authorities for the well-settled
principle of what the effect is of the use of
the expression 'deened’ in a statute. Was the
| egi slature conpetent to enact section 2
including the deeming provision, is the rea
question. If the validity of section 2 of the
i mpugned Act is established there should be
little difficulty in upholding the validity of
section 3, which gave effect to the |I|ega
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fiction enacted by section 2.
Qoviously, it is not the name the |legislature
accords to a paynment by a purchaser to a
seller, who is a dealer as defined by the Act,
t hat det er m nes t he guestion of t he
| egi sl ative conpetence. No doubt section 8B
called the paynent as amobunt (collected) by
way of tax. It is equally true that the
statutory liability to pay the sales tax is
laid on the dealer. What is taxable is not
each transaction of sale but the t ot al
turnover of the deal er, conputed in accordance
with the provisions of the
(1) (1956) 7 S.T.C. 105.
585
Act and the Rules. But it is well-recognised
that ~ whatever be the formof the statutory
provi si ons, the ultinmte econom c incidence of
the tax is on the consuner, the purchaser. It
was that well-settled principle that was re-
stated in Bengal Immnity Co. Ltd. v. State,
of Bihar (1). ~Even if the registered dealer
collects the anpbunt by way of tax under the
authority -of section 8B  of the Act, the
paynment i's by the purchaser on the occasion of
the sale by the dealer. Vis-a-vis the dealer
it is in reality part of the price the
purchaser has to pay the seller for purchasing
the goods. A tax-on such a paynent, in our
opinion, is well-wthin the anbit of Entry 54
of List 11, Schedule VII, read wth Article
246(3) of the Constitution."
We are of the view that the aforesai d observations correctly
give the true effect of s. 2 of the inpugned Act, and s. 3
of the inpugned Act is nerely consequenti al
M. Sikri appearing on behalf of. the States of Mharashtra
and Punjab has drawn our attention to certain /Anerican
deci sions which show that treating tax as part of ‘the sale
price in cases where the tax is passed on to the buyer, is
wel | -recognised and is not unknown to law (see Lash's
Products Company v. United States, 73 L. Edn. 251; Pure GOl
Conpany v. State O Al abama, 148 Anmerican Law Reports 260).
We consider it unnecessary to exam ne these decisions,
because the validity of the inpugned Act nust be deternined
on its own ternms in the context of the provisions of the
principal Act. Reading the inpugned Act in the [ight of the
provisions of the principal Act, it seenms clear to us that
the inpugned Act cannot be held to be bad on the ground of
| egi sl ative inconpetence. Under the definition of turnover
the aggregate anobunt for which goods are bought or sold is
taxable. This aggregate anpunt includes the tax as part of
the price paid by the buyer. The amobunt goes into the

common till of the dealer till he pays the tax. It is noney
which he keeps using for his business till he pays it  over
to Governnent. | ndeed,

(1) [1955] 2 S.C.R 6083.

586

he may turn it over again and again till he finally hands it

to CGovernment. There is thus nothing anonmalous in the |aw
treating it as part of the amount on which tax nust be paid
by him This conception of a turnover is not new. It is
found in England and America and there is no reason to think
that when the legislatures in India defined ’'turnover’ to
include tax also, they were striking out into something
qui te unknown and unheard of before.
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The only question which has been raised in these appeals is
regarding the validity of the inpugned Act. That question
havi ng been deci ded agai nst the appellants, the appeals fai
and are dismssed with costs. One hearing fee.

Appeal s di sni ssed.




