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ACT:
Central Exci se Rul es, 1944, r. 8(1)-Exenption
Noti fi cati on-' Condensed Mlk,” if includes ' Condensed
Skinmmed M1k'.
HEADNOTE:

By virtue of a Notification dated March 1, 1970, i ssued
by the Central Governnment wunder r. 8(1) of the Centra
Exci se Rules. 1944, preparations of mlk, leviable to excise
duty under the Excise Act, 1944, ~becane exenpt from the
levy. but fromthat exenption were excluded certain mlk
preparations, namely, itens 12 and | 3 of the  Schedule
annexed to the Notification. They refer to 'm |k powder, but
excludi ng such powder specially prepared for feeding of
infants’. and ’'condensed nilk, whether sweetened or not',
respectively. The appellant challenged the levy of excise
duty on condensed skimmed nmlk, which he manufactured, on
the ground, that it fell within the exenption Notification
and not within item 13 of the excluded itens. The Hi gh Court
di smissed the wit petition holding that condensed ski mred
m |k was al so condensed mil k.

Al'lowi ng the appeal to this Court,

N

HELD: (1) For the purpose of |evy of excise duty or any
other simlar tax the description of goods as popularly and
comonly understood has to be taken as the description of
the sane goods in the relevant provisions of the statute or
the rules. In conmmn parlance mlk nmeans the full creamm|k
and it becones skimed m |k when creamis extracted fromit.
[95 A-B].

(2) In the present case, there are materials to show
that the Government itself treated °'Condensed nilk’ and
" Condensed skimed mil k' as different mlk preparations, [95

(a) In Annexure IV to the Hand Book of Self-Renoval
Procedure under central Excise Rules, 1944, published in
June 1972 by the Central Board of Excise, are items 13 and.
14 corresponding to itens 12 and 13 of the Schedule to the
exenption Notification. Against each itemcertain inportant
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raw materials are nentioned of which the assessee has to
mai ntai n accounts. Against mlk powder, the raw materials
shown are both fresh mlk and skinmed nmilk, while, against
condensed milk only fresh milk is mentioned. [95 GH.

(b) Further, r. 42 of the Prevention of Food
Adul teration Rul es, 1955, prescribes various forns of |abels
to be put on tins of condensed mlk and they also refer to
condensed full cream mlk and condensed skimed mlk
separately. [96, A-D.

(3) The fact that the appellant had a manufacturing
licence only for the manufacture of condensed nmilk while he
was in fact manufacturing condensed skimed mlk will not
take’ condensed skimed mlk out of the exenption
notification and include it in the excluded item Under s. 6
of the Act a |I|icence would be required for the nmanufacture
of condensed skimred milk and the appell ant by nmanufacturing
condensed skimred mlk wthout-a |licence, may be committing
an offence. But, if ~condensed milk is exenpt fromthe |evy
of excise duty by the Central Government in exercise of its
power under-r. 8(1), the exenption cannot be affected by the
provision for ~taking a licence for its manufacture. [96 F-

(4) The fact that the appellant was show ng separate
prices in the list of prices for condensed mlk (full cream
and condensed m'l k (ski mmed) would not help in the
determ nati on of the question. Unless and until skinmred mlk
isincluded initem 13 of the exenption Notification, it
remains an item of 'goods exenmpt fromthe Ilevy of excise
duty. [97 A-Bl.

94

JUDGVENT:
ClVIL APPELLATE JURI SDICTI.ON: Civil Appeal No. 1257 of
1975.
Appeal by Special Leave fromthe Judgnent and order
dated the 5th May 1972 of the All ahabad Hi gh Court in G vi
Msc. Wit Petition No. 5546 of 1971
M Natesan and N. H Hingorani, for the Appellant.
Govind Das and Grish Chandra, for the Respondents.
The Judgrment of the Court were delivered by
UNTWALI A, J. The appellant in this appeal by specia
leave is a registered partnership firm and is carrying on
busi ness of rmanufacturing a nunber of nmlk products
i ncl udi ng Condensed M |k and Condensed Skinmmed M1 k. By the
Fi nance Act, 1969 item 1B was added to the First Schedul e of
The Central Excise and Salt Act, 1944. hereinafter called
the Excise Act, levying 10% ad val orem duty on "prepared or
preserved foods put up in unit containers and ordinarily
i ntended for sale including preparations of .. mlk-... " In
exercise of the powers of the Central Governnment under sub-
rule (1) of Rule 8 of the Central Excise Rules, 1944 and in
super sessi on of the wearlier notifications the Centra
Governnment issued Notification No. G S. R 339 dated the 1st
March, 1970 exenpting prepared or preserved foods falling
under Item No. 1B of the first Schedule of the Excise Act
other than those specified in the Schedule annexed to the
notification fromthe whole of the duty of excise |eviable
thereon. In the Schedule is nmentioned as itens 12 and 13:
"12. Mk powder but excl uding such powder

specially prepared for feeding of infants;"

""13. Condenced m |k, whether sweetened or not;"
Thus preparations of mlk |eviable to excise duty under the
Exci se Act becane exenpt fromthe levy of the duty. But from
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that exenption were excluded certain mlk preparations
mentioned in items 12 and 13. on and fromthe 1st March

1970 the Excise authorities |evied excise duty on condensed
mlk and condensed ski med mlk manufactured by the
petitioner treating both of themas included in Item 13 of
the Exenption Notification dated the 1st March, 1970. For
sonetine the petitioner paid excise duty not only on
condensed milk but also on condensed skimed mlk. Later he
objected to the paynent of such duty on the latter product
on the ground that condensed skimred milk fell within the
Exenmption Notification and not wthin the excluded Item 13
of that notification. The authorities did not accept his
stand to be correct andissued two notices dated 4-8-1971
and 7-8-1971 demanding a sumof Rs. 1,048/ and Rs. 3.064/-
respectively as duty payable on condensed skimred mlKk
manuf actured by the petitioner during certain periods. The
petitioner filed a wit application in the Allahabad Hi gh
Court to challenge the (demand of excise duty on condensed
skimed m'lk. ~ A Bench of the Hi gh Court took the viewthat
condensed ski med milk was al so condensed mlk covered by
the excluded Item 13 of the Exenption Notification dated the
1 st March, 1970. It, therefore, dismissed the wit
application. Hence thi's appeal

95

It is well-established by several authorities of this
Court that for the purpose of levy of excise duty or any
other simlar tax the description of goods as popularly and
comonl y understood 'has to be taken  as the description of
the same goods in the relevant provisions of the Statute or
the Rules. In this <case there are materials to show that
condensed mil k and condensed skimed mlk are two different
items of mlk preparations. |n common parlance mlk neans
the full creammnmlk as mlked fromthe cattle. It becones
skimed mlk when cream i.e. fat is extracted frommlKk.
Thereafter the skimred m |k which al so can be called a form
of preparation of mlk is known as-such. It becones easy to
digest and is used in preparation of other m |k products,
which are different from the milk products prepared from
full cream nmilk. In the Hand Book on Self Renobval Procedure
under The Central Excise Rules, 1944, 3rd edition published
in June, 1972 by the Central Board of Excise and Custons is
to be found Instruction 8(b) to say:

"Every assessee is also required to nmmintain a
daily account of inmportant raw materials in Form |V
(Annexure Il1) and also to submt a quarterly return in
formRT5 (Annexure |11) under Rule 55 of Central Excise
Rul es, 1944. One or two inportant raw nmaterials, which
have been prescribed for npst of the excisable goods
under Self Re noval Procedure, are shown in Annexure
I V. The assessees may nmintain daily account and submt
quarterly RT5 return only in respect of these‘specified
raw materials."

In Annexure |V are to be found Itenms 13 and 14
respectively in these terns:

"13. M|k powder but excluding such powder specially

pre pared for feeding of infants"

""14. Condensed mil| k whether sweetened or not."

In colum 4, under the heading "names of inportant raw
material s" against itemno. 13 is nmentioned "whole fresh
mlk/skinmed milk as the case may be" and against item 14
are found the words "fresh mlk/and sugar". It would be
noticed that the description in Itens 13 and 14 of Annexure
IV. is identical to that of itens 12 and 13 in the list of
excluded itens fromthe Exenption Notification. Yet in item
m | k powder in Annexure |V as agai nst the nanes of inportant
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raw materials, both "whole fresh mlk" and "skimed mlk"
are nentioned. But as against condensed mlk only "fresh
mlk" is nmentioned. Such a handling of the description of
the milk products and preparations does indicate that the
Central Governnent when it nentioned condensed mlk in item
13 of the notification dated the 1st March, 1970 it neant to
exclude from exenption only condensed mlk of full cream
mlk and not the condensed skinred nmilk prepared from
skimred mlk. The mlk preparation condensed skinmed mlk

prepared from skimed nilk fell wthin the Exenption
Notification and not within excluded item 13.
96

Sone support, although a feeble one, can be lent to the
above view with reference to Rule 42 of The Prevention of
Food Adulteration Rules, 1955. 1In clause (B) of the said
Rules are nmentioned the forms of label to be put on
condensed nmi | k and-the four types of |abels are:

(1) Full Cream M|k (unsweetened)

(2) ~ Condensed Full Cream M|k (Sweetened)

(3) Condensed Machi ne-Skimred M Ik or Condensed
Ski mmed M Ik (unsweet ened)

(4) Condensed Machine-Skimed M1k or Condensed
Ski mmed M | k-~ (sweet ened) "

In Item 13 of ~ the notification when the Governnent
added the words "whether sweetened or not" it did nmean to
classify the condensed mlk of sweetened or unsweetened
variety but did not intend to include-in item 13 condensed
ski mred nil k whet her sweetened or unsweetened.

Learned counsel. ‘for the respondents pointed out that
the petitioner had obtained a licence for manufacture of
condensed m |k only under he Excise Act. It didnot obtain a
l'icence for manufacture of condensed skimred ml k. Counsel
therefore, submtted that for the purpose of the levy of the
excise duty both would be on the sane footing. | Learned
counsel for the appellant submitted in reply that if excise
duty was not leviable on condensed skinmred milk then no
licence was required for its manufacture. The position of
| aw seens to be this. Under section 6 of the Excise Act no
person can engage in the production or manufacture of any
specified goods included in the First Schedule of the Act
except under the authority and in accordance with the terms
and conditions of a licence granted under the Act. It wll
have been seen, therefore, that since skimed nmlk or
condensed skimred mlk will be a mlk preparation withinthe
nmeaning of item 1B of the First Schedule, a licence to
manuf acture such mlk would be required. If any goods
specified in the First Schedule are exenpted fromthe |evy
of excise duty by the Central Government in  exercise of
their power under Rule 8(1) of the Central Excise Rul es'that
cannot affect the provision or taking licence for the
manufacture of the said goods. But in this case we are not
concerned to find out whet her t he petitioner was
manuf acturi ng condensed skimed mlk wthout a |licence and
if so, whether it was conmitting any offence. But even
assum ng that the petitioner had a manufacturing |icence
under section 6 of the Act only for nmanufacture of condensed
mlk that by itself will not take condensed skimed m |k out
of the Exenption Notification and include it in the excluded
item 13. For the purpose of |evy of excise duty therefore
condensed skimred milk remains included in the Exenption
Noti fi cati on.

Learned counsel also drew our attention to the form of
price list of the petitioner showing separate prices for
"Condensed m |k (ful
97
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cream)" and "Condensed m |k (Skimed)". 'that again is of no
help for the determ nation of the point at issue. Unless and
until skimed mlk is included in item 13 of the Exenption
Notification of the 1st March 1970 it remains an item of
goods exenpted from |l evy of excise duty.

For the reasons stated above we allow this appeal, set
aside the judgnent and order of the H gh Court and direct
the respondents B. not to enforce their denand of excise
duty made in the two notices dated 4-8-1971 and 7-8-1971. In
the circunstances we shall nmake no order as to costs.

V.P.S. Appeal al | owed.
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