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ACT:
Constitution of India, Art. 226-High Court’s Power s-
Dismissal in |limne-Questions of fact-Representations by

Public Body-If enforceabl e ex-contractu by a person who acts
upon the representations.

HEADNOTE:

The appellants-conpanies set up their factories within an
“I'ndustrial Area", No octroi duty was payable in respect of
goods inported by the appellants into the Industrial Area
for wuse in the nanufacture of its products. The State of
Maharashtra constituted a Municipality for certain villages
including the Industrial Area. On representations nade by
the appell ants and other manufacturers, the State proclainmed
the exclusion of the Industrial Area from the Minicipa

Jurisdiction. The Minicipality nade representations to the
State requesting that the proclamation, be wi t hdr awn,

agreeing to exenpt the factories in the Industrial Area from
payment of octroi for seven years fromthe date of the |evy.

The State acceeded to the request of the Municipality. The
appel lants clainmed to expand their activities relying upon
t he Muni cipality’s assurance and undert aki ng. The
Mahar ashtra Muni ci palities Act was enacted and the
respondent - Muni ci pality took over the administration of the
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former nunicipality as its successor. Thereafter, the
respondent-Minicipality sought to levy octroi duty on the
appel l ant anounting to about Rs. 15 | akhs per annum The
appel I ant s filed a petition under Art. 226 of t he
Constitution to restrain the respondent-Minicipality from
enforcing the levy of the Octroi. The H gh Court disnm ssed
the petitionin limne. |n appeal by special |eave,

HELD : The case must be renanded to the H gh Court for being
readmtted to its file and dealt wth and disposed of
according to | aw

The High Court may, in exercise of its discretion, decline
to exercise its extra-ordinary jurisdiction under Art. 226
of the Constitution. But the discretion is judicial; if the
petitioner makes a claimwhich is frivolous, vexatious, or
prima facie unjust or which nay not appropriately be true in
a petition invoking extraordinary jurisdiction, the Court
may decline to entertainthe petition. But a party claimng
to be aggrieved by the action of ‘a public body or authority
on the plea that the action is unlawful, highhanded,
arbitrary or unjust is entitled to a hearing of its petition
on the nerits. Apparently the petition filed by the Conpany
did not raise any conplicated questions-of fact for
determ nation, and the claimcould not be characterised as
frivolous, vexatious or unjust. The H gh Court has given no
reason for dismssing the petitionin limne, and on a
consideration of the avernents in the petition and the
materials placed before the Court the appellants were
entitled to haveits grievance against the action of the
Muni ci pality, which was prinma facie unjust, tried. Merely
because a question of fact is -raised, the Hgh Court wll
not be justified in requiring the party to seek relief by
the somewhat |engthy, dilatory and expensive process by a

civil suit against a public body. The questions of fact
rai sed by the petition in this case are elenentary. [858 C
Fl

Public bodies are as nmuch bound as private individuals to
carry out representations or facts and prom ses /nmade by
them relying on which

855

ot her persons have altered their —position to their
prejudice. The obligation arising against an individual out
of his representation ambunting to a prom se may be enforced
ex-contractu by a person who acts upon the prom ses when the
law requires that a contract enforceable at |aw against a
public body shall be in certain formor be executed in the
manner prescribed by statute and if the contract be not in
that formthe obligation my still be enforced against the
body in appropriate cases, in equity. [859 D

If our nascent denpbcracy is to thrive different standards
"of conduct ,for the people and the public bodies cannot
ordinarily be permtted. A public body is not exenpt from
liability to carry out its obligation arising out of
representations made by it relying upon which a citizen has
altered his position to his prejudice. [860 D

There is undoubtedly a clear distinction bet ween a
representation of an existing fact and a representation that
sonething wll be done in future. The former may, if it
amounts to a representation as to sonme fact alleged at the
time to be actually in existence, raise an estoppel if
another person alters his position relying upon t hat
representation A representation- that sonething will be done

in future may result in a contract, if another person to
whom it is addressed acts upon it. A representation that
sonething wll be done in future is not a representation
that it is true when nade. But between a representation of
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a fact which is untrue and a representation express or
inmplied-to do something in future there is no clear anti-

t hesi s. A representation that sonething will be done in
future may involve an existing intention to act in future in
the manner represented. |f the representation is acted upon

by another person it may, unless the statute governing the
person nmaking the representation provides otherw se, result
in an agreenment enforceable at law, if the statute requires
that- the agreenent shall be in a certain form no contract
may result fromthe representati on and acting thereupon but
the lawis not powerless to raise in appropriate cases an
equity against himto conpel performance of the obligation
arising out of his representation. [858 H 859 (C

Union of India & Os. v. Ms. |ndo-Afghan Agencies Ltd.
[1968] 2 S.C. R 366: Robertson v. Mnister of Pensions,
[1949] 1 K B. 227; Fal nouth Board Construction Co. Ltd. wv.
Howel |, [1950] 1 AI'l. E'R 538, referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal Nos. 2130 and
2131 of 1969.

Appeal s by special l'eave fromthe judgment -and order dated
June 16, 19, 1969 of the Bonbay H gh Court in Special GCivi
Application No. 41 of 1969 and S.C. A No. 1774 of 1969.

C. K. Daphtary, Suresh A Shroff, P. C Bhartari and O C
Mat hur, for the appellants (in both the appeals).

H. R CGokhale, N ‘H. Gurshani and N. N Keswani, for res-
pondent No. 1 (in both the appeals).

B. D. Sharma and S. P. Nayar, for respondent No. 2 (in
both the appeal s).
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The Judgnent of the Court was delivered by

Cvil Appeal No. 2130 of 1967

Shah, J. The H gh Court of Bonbay dismssed in limne a
petition filed by the Century Spinning Manufacturing Co.
Ltd. hereinafter called 'the Conpany’ for the issue'of a wit
restraining the respondent Minicipality fromenforcing the
provi si ons of the Maharashtra Minicipalities Act 40 of 1965
relating to the levy, assessment, collection recovery of
octroi and in particular s. 105 and Ss. 136 to 144 thereof,
and fromenforcing the Maharashtra Municipalities (Cctroi)
Rul es, 1967, and from acting upon resol utions passed by the
Muni ci pal Council dated Septenber 9, 1968 and’ Septenber 13,
1968, and from | evyi ng, assessing, collecting, recovering or
taking any other step under the Act, rules or the resolu-
tions and for -an order restraining the Miunicipality of
U hasnagar from | evying, assessing, collecting any octroi on
the goods inported by the Conpany within the limts of the
Muni ci pal Council for a period of 7 years fromthe date of
its first inmposition. Wth special |eave, the Conpany has
appeal ed ' against, the order rejecting the petition.

The Conpany was incorporated under the |Indian Conpani es Act,
1913. It set up its factory in 1956, within the limts  of
village Shahad, Tal uka Kalyan on a site purchased from the
State of Bonmbay, and within an area known as the ’'Industria
Area’. No octroi duty was then payable in respect of goods
i nported by the Conpany into the Industrial Area for use in
the manufacture of its products. On Cctober 30, 1959, the
Government of Bonbay issued a notification announcing its
intention to constitute a Municipality for certain villages,
including the Industrial Area. The Conpany and other
manuf acturers who had set up their plants and factories
objected to the proposed constitution of the Minicipal Area.
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On  Septenber 20, 1960, the State of Maharashtra (successor
to t he State of Bonbay) publ i shed a notification
constituting with effect fromApril 1, 1960 the Minicipality
including the area in which the Industrial Area was
i ncluded. Representations were then made by the Conmpany and
ot her manufacturers for excluding the Industrial Area from
the U hasnagar Municipal District Area. On April 27, 1962
the CGovernnment of Maharashtra (the new State of Mharashtra
havi ng been constituted under the Bonbay Reorganization Act,
1960) proclainmed that the Industrial Area be excluded from
the Municipal jurisdiction. The District Minicipality then
made a representation to the Governnment of Maharashtra that
the proclanmation dated April 27, 1962, be wthdrawn by the
CGovernment. The Miunicipality agreed to exenpt the existing
factories viz., the Company and other manufacturers whose
factories were then existing in the Industrial Area from
payment of octroi for a period of seven years fromthe date
of levy of octroi and for exenpting new industrial wunits
from paynent of octroi for

857

a simlar period fromthe date of establishnment. The
CGovernment of Maharashtra acceded to the request of the
Municipality to retain the I'ndustrial Area within the |I|oca
[imts of the Minicipality.

On  August 24, 1963, the District Minicipality passed a
resolution to inplenent the agreenent. 1t was resol ved that
the Mnicipality @ "agrees to give ~a concession to the
existing factories by exenpting themfromthe paynment of
octroi for a period of 7 years fromthe date of I|evy of
octroi tax and by exenpting new factories fromthe paynent
of the octroi tax for a period of 7 years fromthe date of
their establishnent -as recommended by the Governnment of
Mahar ashtra".

On Cctober 31, 1963, the CGovernnent of Mharashtra issued a
notification wthdrawing the proclanmation dated April 27,
1962, and the Industrial Area becane part of the U hasnagar
Muni ci pal District. Rel ying . upon the assurance and
undertaking given by the Minicipality the Conpany clains
t hat it had expanded its activities and conmenced
manuf acturing new products by, setting up additional plant
which it would not have done "but for the concessions given,
assurances and representati ons nade and agreenent arrived at
on May 21, 1963".

On Septenber 10, 1965, the Legislature of the State of Mha-
rashtra enacted the Maharashtra Minicipalities~ Act ~which
repeal ed the Bombay District Minicipal Act 3 of 1901. the
notification declaring the area of the forner District
Muni ci pality of U hasnagar into the U hasnagar - Municipality
becamre effective as fromJune 15, 1966. The . U hasnagar
Municipality took over as successor to the Uhasnagar
District Minicipality, the assets and the affairs< of that
body. On Septenber 9, 1968 the U hasnagar Minicipality
resolved "to levy mininumrates of octroi duty as shown in
colums 4 and 6 on all items shown in Sch. 1 to the Rules”,
and by resol ution dated Septenber 13, 1968, the Minicipality
"adopted with effect from January 1, 1969, the rates for the
i mposition of octroi duty on the goods inported for use,
sal e and consunption within the Minicipal Council limts.
At a special neeting held on Decenber 24, 1968, the Munici-
pal Council considered the letters witten by the Governnent
of Maharashtra dated Novenber 22, 1968 and Decenber 10,
1968, drawing the attention of the Minicipality to the
circunstances in which the Industrial Area was included and
retained in the local linmits of the U hasnagar District
Muni ci pality and continued to reman within the local limts
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of the Municipality, and "advised the Minicipality to pass a
resol ution confirmng such exenption and honour t he
conmitrments of its predecessor." The Minicipality ignored
the advice and resol ved that the Governnent of Maharashtra
be informed that the Miunicipality would consider afresh on
Sup. Cl (NP) 70- 10

858

nerits any representation of a tax-payer for exenption from
paynment of octroi, and if any such representati on was nmade
by the factories situate in the Industrial Area, the Counci
woul d consider the same and take such action as it would
deemfit. Thereafter the Municipality sought to | evy octro
duty and to recover fromthe Conpany octroi duty anpunting
to approximately Rs. 15 | akhs per annum

The Conpany noved a petition before the H gh Court of Bonbay
under Art. 226 of the Constitution for the wits set out
earlier seeking torestrain the U hasnagar Minicipality from
enforcing the octroi Rules.

The High Court may, in exercise of its discretion, decline
to ,exercise its extra-ordinary jurisdiction under Art. 226
of the Constitution. But-the discretionis judicial : if
the petition nakes a clai mwhich is frivolous, vexatious, or
prima facie unjust, or may not appropriately be tried in a
petition invoking extra-ordinary jurisdiction, the Court nmay
decline to entertain the petition. But a party claimng to
be aggrieved by the action of a public body or authority on
the plea that the action is unlawful, high-handed, arbitrary
or unjust, is entitled to a hearing of its petition on the
nerits. Apparently the petition filed by the Conpany did
not raise any conpl i cated questions of fact for
determ nation, -and the claim-could not be characterised as
frivol ous, vexatious or unjust. The Hi gh Court has given no
reasons for dismissing the petitionin linmne, and on a
consideration of the averments in the petition and the
materi al s placed before the Court we are satisfied that the
Conpany was ,entitled to have its grievance against the
action of the Municipality, which was prima facie unjust,
tried.

The Conpany pl eaded that the, U hasnagar Minicipality had"
entered into a solenn arrangenent” not to |levy octroi duty
for aperiod of seven years fromthe date of its inposition.
The evidence relating to the undertaking was contained in
public records. The Governnent of Mharashtra advised the
Municipality that it was acting in violation of the terns of
that undert aki ng. By its resolution the Muni ci-pality
declined to abide by the undertaking of itspredecessor

There is undoubtedly a clear distinction bet ween a
represen‘tation of an existing fact and a representation
that sonething will be done in future. The fornmer may, if
it anpbunts to a representation as to sone fact alleged -at
the time to be actually in existence, raise an estoppel, if
another person alters his position relying upon t hat
representation. A representation that something wll be
done in the future may result in a contract, if another
person to whomit is
859

addressed acts upon it. A representation that sonething
will be done in future is not a representation that it is

true when made. But between a representation of a fact
which 1is untrue and a representati on-express or inplied-to

do sonmething in future, there is no clear antithesis. A
representation that sotnmething will be done in future nmay
i nvol ve an existing intention to act in future in the manner
represented. |f the representation is acted upon by anot her

person it may, unless the statute governing the person mak-
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ing the representation provides otherwise, result in an

agreenment enforceable at law, if the statute requires that

the agreement shall be in a certain form no contract may

result fromthe representati on and acting thereupon but the

law is not powerless to raise in appropriate cases an equity

agai nst himto conpel performance of the obligation arising

out of his representation

Public bodies are as much bound as private individuals to

carry out representations of -facts and prom ses nmde by

them relying on which other persons have -altered their

position to their prejudice. The obligation arising against

an individual out of his representation anmounting to a

prom se nmmy be enforced ex contractu by a person who acts

upon the promise : when the lawrequires that a contract

enforceabl e at | aw against a public body shall be in certain

formor be executed in the manner prescribed by statute, the

obligation may be if the contract be not in that form be

enforced ‘against it in appropriate cases in equity. "In

Union of India & O's. v. Ms. ~|IndoAfghan Agencies Ltd. (1)

this Court-held that the Governnent is not exenpt from the

equity arising out of the acts done by citizens to their

prejudi ce, relying upon the representations as to its future

conduct made by the Government. This Court held that the

fol |l owi ng observati ons made by Denning, J., in Robertson v.

M ni ster of Pensions(l) applied in India
"The
Crown
cannot
escape
by
sayi ng
t hat
est oppe

do

not

bi nd
the
Crown
for

t hat
doctrin

has

| ong
been
expl ode

Nor

can

t he

Cr own
escape
by
praying
in

aid

t he
doctrin

of

executi
ve

necess

ty,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 8

t hat

is,
t he

doctrin

t hat

t he

Cr own
cannot
bi nd

itself

SO
as
to

fetter

its

future
execut i

ve

acti on.

W are in this case not concerned to deal with the question
whet her Denning, L.J., was right in extending the rule to a
di fferent class of cases as in Fal nouth Boat Construction Co.
Ltd. v. Howell (1) where he observed at p. 542
"Whenever Governnent officers in their dealings
with
a subject take on thenselves to assune
authority in a

(1) [ 1968] 2 S.C.R 366.
(2) [1949] 1 K. B. 227.

(3) [1950] All. E.R 538.

860

matter with which the subject is concerned, he
is entitled to rely on their having t he
authority which they assune. He does not know,
and cannot be expected to Jnow, the limits of

their ~authority, and he ought not to

suffer if
they exceed it. "
It may be sufficient to observe that in appeal ~from that
judgrment (Howell v. Fal mouth Boat Construction do. Ltd.)
Lord Sinonds observed after referring to the observations of
Denni ng, L.J.
"The illegality of an act is the same whether
the action has been nisled by an assunption of
authority on the part of a government officer
however - hi gh or | ow in the
hierarchy........... The question. is ~whether
the character of an act done in force of a
statutory prohibition is affected by the fact
that it had been induced by a nisleading
assunption of authority. 1In my opinion the
answer is clearly : No."
I f our nascent denocracy is to thrive different standards of
conduct for the people and the public bodies cannot
ordinarily be permtted. A public body is, in our judgnent,
not exenpt fromliability to carry out its obligation arising
out of representations made by it relying upon which a
citizen has altered his position to his prejudice.
M. Gokhal e appearing on behalf of the Minicipality urged
that the petition filed by the Conmpany apparently raised
questions of fact which in the view of the H gh Court could
not appropriately be tried in the exercise of the extra-
ordinary jurisdiction under Art. 226. But the Hi gh Court has
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not said so, and on a review of the averments made in the
petition this argunent cannot be sustained. Merely because a
guestion of fact 1is raised, the Hgh Court wll got be
justified in requiring the party to seek relief by the
somewhat | engthfiy, dilatory and expensive process by a civi
suit against 'a public body. The questions of fact raised by
the petition in this case are elenentary.
The order passed by the High Court is set aside and the case
is remanded to the High Court with a direction that it be
readmtted to the file and be dealt with and disposed of
according to law. The H gh Court will issue rule to the
Muni cipality and the State and di spose of the petition. W
recommend that the case may be taken up for early hearing.
We had during the pendency of the appeal in this Court nmade
an order restraining the levy of octroi duty. W extend the
operation of the order for a fortnight from this date to
enabl e the

861

Conpany to nove the High Court for an appropriate interim
order pending hearing and disposal of the wit petition.
There wll beno order as'to costs in this Court. Costs in
the High Court will be costs in the cause.

Since we have granted special, |eave against the order
dismssing the petition, we do not deem it necessary to
consi der whether /the order rejecting the application for
certificate was erroneous. Civil Appeal No. 2131 of 1969 is
therefore di sm ssed.

Y. P.

862




