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Crimnal Trial-Perjury by witnesses-Prosecution of-Oder for
prosecution made after conclusion of trial-Legality of
Conmittal proceedings-1f a stage of Sessions trial-Code of
Crimnal Procedure, 1898 (Act V of 1898), ss. 476 and 479-A

HEADNOTE:

The appellant appeared as a witness in a jury trial for
nmurder. Before the Court he gave a statenent contradictory
to the one he had given before the conmitting court. After
the conclusion of the trial and delivery of —judgnment the
Sessions judge passed a separate order for prosecution of
the appellant for intentionally giving false evidence.

Hel d, that the provisions of s. 479A had not been conplied
with and no cogni zance could be taken of the offence, Two
conditions were laid down for the exercise of the powers
under s. 479A, (i) the court rmust forman opinion that the
person has commtted one of the two categories of offences
referred to ins. 479A, and (ii) the Court must come to the
conclusion that for the eradication of the evils of perjury
etc. and in the interests of
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justice it is expedient that the person be prosecuted. This
opi nion and concl usion nmust be arrived at the tine of the
delivery of the judgment or final order in the trial; the
court cannot later on resort to s. 476 and nake a conplaint
against the wtnesses. The provisions of ss. 476 to 479
were totally excluded where the offence is of the kind
specified in s. 479A, and if in such a case action is not
taken under s. 479A no action can be taken under ss. 476 to
479.

Purshotam Lal v. Madan Lal, A 1. R (1959) Punj. 145 and
Amol ak v. State, A 1. R (1961) Raj. 220, approved.

Durga Prasad Khosla v. State of U P., A 1. R 1959 All.
744, Lal Behari v. State,, A 1. R 1962 All. 251, Jaibir
Singh v. Ml khan Singh, A 1. R (1958) All. 364 and State
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of Bonbay v. Prenmdas Sukritdas Gadhewal Koshti, A 1. R
1960 Bom 483, disapproved.

Badul l ah v. State, A 1. R 1961 All. 397, distinguished.
The provisions of s. 479A were applicable to the present
case. The fact that the trial was with the aid of a jury
did not preclude the Sessions Judge from recording the
findings required by s. 479A. Wiile considering whether
action should be taken under s. 479-A it was open to the
Sessions judge to say whether the evidence tendered at the
trial was true or false

The committal proceedings are a stage in the judicia
proceedi ngs before the Sessions Judge, and even if the
statenment nade by the appellant before the commtting Court
was false the Sessions judge could take action wunder s.
479A.

JUDGVENT:

CRI M NAL '‘APPELLATE JURI SDI CTI'ON.  Criminal Appeal No. 92 of
1961.
Appeal by special leave fromthe judgnment and order dated
January 18, 1961, of the Bonbay H gh Court in Cr. Revi si on
Application No. 91 of 1961 (by State) converted fromCr. A
No. 1131 of 1960.

M ss Kapila and Y. Kunar, for the appel l'ant.

D. R Prem R H Dhebar and R N Sachthey, for
respondent .

1962. Sept ember  28. The judgnrent of the  Court was
del i vered by
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MUDHOLKAR, J.-In this appeal by special |eave from the
j udgrment of the Bonbay Hi gh Court the question which-arises

for consi derati on is whether t he Chi ef Pr esi dency
Magi strate, Bombay, could not take cognizance of a conpl ai nt
agai nst the appellant for an offence under s. 193, Indian

Penal Code, because the Additional Sessions judge, Bonbay,
who filed that conplaint had failed to follow the ‘procedure
laid down in s. 479A of the Code of Criminal Procedure.

The appellant was a witness for the prosecution at the tria

of one Rafique Ahmed before the Additional Sessions judge,
Greater Bonbay, for offences of nurder —and abetnment of
murder, along with two other persons. Wen the appellant
had been exanmined as a wtness before the conmitting
nmagi strate he deposed that in his presence Rafique Ahned had
st abbed the deceased Chand while he was running away. Wen,
however, he was exami ned at the trial before the  Court of
Sessions three nonths later the appellant stated that while
he was standing on the threshold of his house he saw Rafi que
Ahrmed and his two associates coning fromthe direction of
t he Muhammaden burial ground. According to himone-of them
had a dagger while the others had only sticks wth them

He, however, did not see anything nore because, as his
children were frightened, he closed the door and remained
i nsi de. He di scl ai ned know edge of what happened
subsequently and in cross-exam nation stated that it was not
true that he actually saw Rafique Ahned stabbing the
deceased.

In his charge to the jury the learned Additional Sessions
judge who tried the case has brought out the fact that the
appel | ant had made two wi dely divergent statements in regard
to a certain part of the incident. The jury, after
considering the entire evidence, returned a verdict of not
guil ty agai nst Rafique Ahnmed in respect of the offence under
s. 302, 1.P.C. but found himaguilty under s. 304, first




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

part.
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It also found the other two accused persons guilty under s.
304, first part, read with s. 109, |I. P.C. After the tria

was over the | earned Additional Sessions judge cane to the
conclusion that proceedings should be taken against the
appellant for intentionally giving false evidence. He,
therefore, recorded a separate order which runS thus::
"I direct that the Registrar, Sessions Court
for Greater Bonmbay shoul d take necessary steps
for prosecution of wtness Shabir Hussein
Bholu for the offence of perjury in view of
his deposi tion bef ore the Conmmitting
Magi strate ~ and his deposition in this Court,
both of which are on oath but are at variance
with each other'.
In pursuance of this order a notice was issued against the
appel l ant © requiring himto show cause why he should not be
prosecuted wunder s. 193, |I.P.C. for nmking contradictory
statenent's ~regarding the sane incident. In pursuance of
that notice the appellant appeared before the Additiona
Sessi ons Judge and his counsel submtted t hat t he
contradictory statenents were ascribable to the fact that
the appellant was illiterate and that his mind was in a
state of confusion., These contentions were rejected by the
addi ti onal Sessions judge who nmade the notice absolute and
ordered the conplaint to be filed. Accordingly a conplaint
was filed under his signature beforethe Chief Presidency
Magi strate, Bonbay. The statenents which were regarded by
himas contradictory were al so set out in that conplaint.
At the trial of the appellant before the ~Chief  Presidency
Magi strate an objection was raised on his behalf ‘that the
provisions of s. 479-A Code of Crimnal Procedure had not
been conplied with by the Additional Sessions judge and that
consequently the Chief Presidency Magistrate could not  take
cogni zance of the offence. The objection was upheld by the
Chi ef Presidency Magistrate and the appellant was ordered to
be di scharged. The State preferred
505
an application for revision before the H gh Court which
granted that application, set aside the discharge of the
appel lant and remanded the case for trial by the Chief
Presi dency Magi strate.
It may be nentioned that in its order the High GCourt ~has
observed that though the provisions of s. 479-A C. P. C
had not been conplied with, it was still opento the Chief
Presi dency Magistrate to take action on the conplaint under
ss. 476 to 479 of the Code of Crimnal Procedure.
Chapter XXXV of the Code of Crimnal Procedure deals 'with
"Proceedings in case of certain offences affecting the
admi ni stration of "justice". Section 476 (1) provides that
when any civil, revenue or crimnal court is of opinion that
it is expedient in the interests of justice that an enquiry
should be made into any offence referred to in s. 195 (1),
cl. (b) or (c) which appears to have been committed in or in
relation to a proceeding in that Court, such Court may,
after such prelimnary inquiry, if any, if it thinks
necessary, record a finding to that effect and make a
conplaint thereof in witing signed by the presiding Oficer
of the Court and forward it to a Magistrate of the first
class having jurisdiction to deal wth the case. The
of fences referred to in cls. (b) and (c) of sub-s. (1) of s.
195 are those under ss. 193, 194 to 196, 199, 200, 205 to
211, 228, 463/ 471, 475 or 476, 1. P. C. By s. 89 of Act 26
of 1955, s. 479-A was added in ch. XXXV of the Code of
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Cri m nal Pr ocedure. The heading of that section is
"“"Procedure in certain cases of false evidence". Thi s
section provides that notwi thstandi ng anything contained in
ss. 476 to 479, inclusive, when any Civil Revenue or

Criminal Court is of opinion that any per-son appearing
before it as a wtness has intentionally given false
evidence in any stage of the judicial proceeding or has
intentionally fabricated fal se evidence for the purpose of
being used in any stage of the judicial proceeding, and
that, for the eradication
506
of the evils of perjury and fabrication of false evidence
and in the interests of justice, it is expedient that such
wi tness should be prosecuted for the of fence which appears
to have been conmmitted by him the Court shall at the tine
of the delivery of the judgnment or final order disposing of
such proceeding, record a finding to that effect stating its
reasons therefore and may, if it so thinks fit, after giving
the witness an opportunity of being heard, make a conplaint
thereof ‘in  witing and forward it to a Magistrate of the
first class having jurisdictionto deal with the offence.
Sub-section (6) of s. 479-A provides that no proceedings
shall be taken under ss. 476 to 479, inclusive, for the
prosecution of a person for giving or  fabricating false
evidence, if in respect of such a person proceedings may be
taken under s. 479-A. Thus bearing in mnd the non obstante
cl ause at the commencenent of s. 479-A and the provisions of
sub-s. (6), it would follow that only the provisions of sub-
s. (1) of s. 479- A nust be resorted to by the Court for the
pur pose of making ~a conplaint against a person for
"intentionally giving false evidence or for intentionally
fabricating false evidence at any stage of the proceeding
before it. No doubt, Parliament when it enacted s. 479-A
did not anend cls. (b) and (c) of s. 195(1) of the Code of
Crimnal Procedure and s. 193, 1. P. C which makes giving
fal se evidence in a judicial proceeding punishable, ss. 194
"and 195 which make giving or fabricating false /evidence
with intent to procuring the conviction of a person for
conmitting certain offences punishable and s. 463 and s.
467 which deal. with offences of forgery and using forged
documents as genuine, are still to be found in cls. (b) and
(c) of sub-s. (1) of s.195 C. P.C Inviewof this, ~M.
Prem who appears for the State contended that Parlianent by
not anending s. 195(1), cls. (b) and (c) has nade it clear
that the procedure to be followed in s. 479-.A s only an
alternative procedure to be followed in what he «calls
"flagrant cases". |In support of his argunent he has relied
507
on the decision in Durga, Prasad Khosla v. The State of U
P.(1). In that case it was held that s.479-A was enacted to
give additional power to the Court authorising it<--to dea
speedily with the nore flagrant or serious cases of
intentionally giving false evidence or intentionally
fabricating evidence in judicial proceedings. It was also
held there that the intention of Parlianent in enacting s.
479-A was to deal with offences of’ perjury of a nore
serious type and that |ess serious type of offences which
cannot be brought under the new provision will, therefore,
have to be dealt with under s. 476 of the Code of Crinina
Procedure. The Court, therefore, took the view that s. 479-
A Cr.P.C. has not inpliedly repealed s. 476 of the Code in
respect of all cases of witnesses giving or fabricating
fal se evidence in judicial proceedings and so the provisions
of s. 476 of the Code are still available for proceeding
agai nst w t nesses whose cases cannot be brought under s. 479
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A for one reason or another. He also referred to the
decision in Lal Behari v. State(2) where the sane view was
t aken. The | earned judges who decided the case dissented
fromthe view taken in Jaibir Singh” v. Ml khan Singh(3) to
the effect that s. 479-A was a conplete code in itself for
dealing with all offences which fall wthin its anbit.
Learned counsel further relied on the decision in Badullah
v. State(4) where it was held that the provisions of ss. 476
and 479-A are not co-extensive and s. 479-A was added in ch
XXXV with the intention of arnming the Courts wth another
weapon wi th which to deal with the growing evil of perjury
in a nore effective manner. It may be nentioned, however,
that in this case the question which arose for consideration
was whether a Court was required to proceed against a
witness wunder s. 479-A where the evidence given by him
before that Court was contradictory to the evidence given by
that witness in a previous but separate judicial proceeding.
As we shall show presently, this case is distinguishable
fromthe one

(1) A I1.R(1959) All. 744 (3) A l.R (1959) Al. 364.
(2) AIl.R (1962) Al. 251. (4) A'l.R (1961) All. 397.
508

bef ore us. Learned counsel then referred to t he
decision in state of Bonbay v. Prendas Sukritdas Chadhewa
Koshti (1) in which it was held that s.  479-A does not
contai n an exhaustive and sel f-contai ned procedure relating
to all classes of perjury but only applies to a case where
the Court acts suo notu at the time of ‘declaring its
judgrment and records a finding that a person appearing
before it as a wtness had “intentionally given false
evidence or has intentionally fabricated false ‘evidence.
According to the court, while s. 479-A applies only to
certain kinds of cases of giving false evidence,  nanely,
serious, flagrant and patent cases of ~perjury where the
judge records a finding under s: 479-A(1) and that 's. 476
applies to all other cases of fal seevidence where the judge
has not recorded a finding under s. 479-(1). The concl usion
arrived at by the Court was that sub-s. (6) of s. 479-A does
not exclude cases of perjury fromthe operation of' ss. 476
to 479. On behal f of the appellant reliance was placed
before us on the decisions in Parshotam Lal v. Madan Lal (2)
where it was held that the provisions of s. 479-A override
the provisions of ss. 476 to 479 in so far as they relate to
the giving of false evidence or fabricating fal se evidence
by a person who gives evidence during the  course of the
judicial proceedings. It was pointed out in this case that
this section was enacted for enabling the courts to dea
with the specified offences nore expeditiously and
effectively and that the provisions were neant to be fair to
both sides, that is, to bring a Cimnal to book pronptly
and not to harass himafter a long tinme. Reliance-was also
pl aced on the decision in Anplak v. State(3) where nore or
| ess the same view was taken and it was further pointed out
that where a case is of a class which falls squarely within
the anbit of s. 479-A(1) of the Code, the provisions of s.
476 to s. 479 are inapplicable.

(1) A |. R (1960) Bom 483.
(2) A I. R (1959) Punjab 145.
(3) A I. R (1961) Raj. 220.
509

We cannot, said Mss Kapila, ignore the opening words of
s. 479-A or the provisions of sub-s. (6) of, s. 479-A. The
i nevitable effect of these provisions is to exclude t he
provi sions of ss. 476 to 479 in respect of of fences which
are dealt wth specifically in sub-s.(1). Restricting
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our sel ves to a case where the offence consi sts of
intentionally giving false evidence "in any stage of
judicial proceeding" it is no doubt true that as under s.
476 it is the Court which disposes of such judicia
proceedi ng which primarily has to act under s. 479-A. There
does not appear to be any real distinction between s. 476
and s. 479-A as to the Court which can take action. Under
s. 476 the action may proceed suo notu or on application
whil e under s. 479-A no application seens to be
contenplated. But there is nothing in this provision which
makes a distinction between flagrant offences and offences
which are not flagrant or between serious offences and
of fences which are not serious. For exercising the powers
conferred by this section, the Court has in the first
instance, to forman opinion that the person against whom
conplaint is to be |lodged has coomitted one of the two
categories of offences referred to therein. The second
conditionis that the Court has come to the conclusion that
for the eradication of the evils of perjury and fabrication
of false evidence and in the interests of justice it 1is
expedi ent -t hata wi tness shoul d be prosecuted for an of fence
whi ch appears to have been committed by him Having laid
down these conditions, s. 479-A prescribes the procedure to
be followed by the Court. |If the Court does not form an
opinion that the/ witness has given intentionally false
evidence or intentionally fabricated false evidence no
guestion of making a conplaint _can properly ari se.
Simlarly, where the Court has formed an opinion that though
the wtness has intentionally  given false ‘evidence or
intentionally fabricated fal se evidence the nature of the
perjury or fabrication conmtted by himis not such as to
nake it expedient in the interests of justice to nmmke a
conplaint it has a

510

di scretion not to make a conplaint. But it does not fol | ow
fromthis that it can later oil resort to s. 476 and make a
conplaint against the witness. For, even under s. 476 the
Court must, before making a conplaint, be satisfied that it
was. expedient in the interests of justice to nmake an
enquiry into the offence conmitted by the witness. 1t could
not be wurged ,that where the Court wlfully refuses to
record at the time of delivering the judgnent or final order
di sposing of the proceedings before it that for the eradica-
tion of the evil of perjury and in the interests of  justice
it was expedient that the witness should be prosecuted for
the offence which appears to have been conmitted by him it

Could Ilater resort to the provisions of s. 476.
The position nmust be the sane where it falls to take action
though it is opento it to do so. It is not asif, as the

| earned counsel for the respondent suggests that the /Court
has an option to. proceed tinder either s. 479-A or-under s.
476 and that if it does not take action under s. 479-A it
can do so under s. 476. The jurisdictions of the Court to
make a conpl ai nt agai nst a person arises only fromthe fact
that that person has given false evidence or fabricated
fal se evidence at any stage of the proceeding di sposed of by
it. The conditions required to be fulfilled by the Court
and the procedure to be followed by it for the purpose of
exercising its jurisdiction and naking a conmplaint are not
to be equated wth the conditions which give the court
jurisdiction to make a conmplaint. Fromthis it would follow
that whereas s. 476 is a general provision dealing with the
procedure to be followed in respect of a variety of offences
affecting the administration of justice in so far as certain
of fences falling under ss. 193 to 195 and s. 471, 1. P. C
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are concerned the Court before which that person has
appeared as a witness and which di sposed of the case can
al one make a conpl aint.
In our opinion, therefore, the viewtaken in the decisions
relied upon by M. Premis not correct and

511
that the view taken in Parshotam Lal’s case(1l) and Anolak’s
case(2) to the effect that the provisions of ss. 476 to 479
are totally excluded where an offence is of the kind
specified in s. 479-A (1) is correct.
M. Premthen contended that there are two reasons why the
provisions of s. 479-A, C. P.C. would not apply to the
case before us. The first reason, according to him is that
the trial was held by the Additional Sessions judge with the
aid of jury and that consequently there can be no
opportunity to the Additional Sessions judge to record in
his judgnent a finding of the kind required by s. 479-A (1)
and give his reasons for that finding. The second ground is
that the conplaint nade by the Additional Sessions |udge
nentions that contradictory statenents were nade in the
case, one before him and a different one before the
Conmitting Magistrate. Where such is the case the only
provision, according'to M: Prem under which a conplaint
could be lodged is that contained in s. 476, C. P.C
As regards the first point it has to be borne in mnd that
though it is for the jury to give its verdict regarding the
guilt or the innocence of the accusedit is open to the
Judge to accept or reject the verdict and, therefore, it is
necessary for him to record -a short judgnent ei t her
accepting or rejecting the verdict. Were he rejects the
verdict the law requires himto refer the case to the Hgh
Court under s. 307, Cr. P.C. In either case he gets an
opportunity of recording the kind of finding which is
requi red by s. 479-A
In so far as the second contention is concerned reliance is
placed by M. Premon Badullah’ s case (3). There, as
al r eady stated, it was held (that when contradictory
statenments are made in two different proceedings it cannot
be predicated with certainty that the statement nmade in one
of them.is false

(1) A I. R (1959) Punjab 145. (2) A I. R (1961) Punj.
229.

(3) A I. R (1961) All. 397.
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unless of course there is sufficient nmaterial ~before the
Court to cone to a conclusion that the statement nmade before
it is false so as to attract the application of s. 479-A
It is also held there that when the Court is inclined to the
opinion that the statement nade in the previous severa

judicial proceeding is false and the statenment nmade before
itself is likely to be true, the Court has no “power to
proceed under s. 479-A. In his charge to the jury the
| earned Additional Sessions judge placed before them the
evidence given by the appellant at the trial and also the
evi dence of the appellant before the Commtting Magistrate
and asked themto deci de whether to accept one or the other

of the testinonies given by the appellant or whether to
reject both. He al so asked themto consider whether the
reference made by the appellant to Chand, before the
Conmitting Magi strate, was really to the deceased Abu Kana.
The jury, as already stated, returned the verdict of guilty
under s. 304, Part 1. of course, it cannot be said that the
jury in arriving at the verdict placed reliance upon the
evidence of the appellant tendered before the Court or
rejected it. But it was open to the Ilearned Additiona
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Sessions judge, after having accepted the verdict to say
whet her the evidence tendered at the trial was true or
fal se. He has not chosen to do so. But, for considering
the applicability of s. 479-A(1) what has to be borne in
mnd is that in a jury trial it is possible for the judge to
cone to a conclusion that the statenent made at the trial is
fal se. If he comes to that conclusion then, as rightly
observed in Badullah's case, (1), he has no option but to
proceed wunder s. 479-A(1), C. P. C The question then is
whet her he could act, under this provision if he is unable
to forman opinion one way or the other as to whether the
evidence tendered at the trial is false or +the evidence
before the commtting Magistrate is false. Wat would be
the position in such a case ? |f the proceedings before the
conmitting Magi strate nust be held to be entirely

(1) A 1. R (1961) Al 397,
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separate proceedings then we agree with the Al lahabad High
Court that s. 479-A(1) would not apply. Could that be said
about evidence given at the committal stage ? Now, s. 479-
A(1l) speaks of false evidence given "in any stage of the
judicial proceeding." The conmittal proceedings are a stage
of the judicial proceedings before the Sessions judge. It
seenms to us therefore that where fal se evidence is given
before the Commtting Magistrate by a person who was |ater
examned at the trial, the evidence given by himbefore the
Conmitting Magistrate cannot properly be said to have been
given in an independent proceeding.” The schene of the Code
is that before a person is tried for a grave offence by a
Court of Sessions an.enquiry isto be made by a Magistrate
for finding out whether thereis a prima facie case against
the accused and if he find that there is such a prima facie
case to frane a charge agai nst that person and conmit him
for trial before the Court of Sessions. No doubt, the
evi dence recorded before the Committing Magistrate is not
deened to be evidence recorded at the trial but the fact
remains that the evidence recorded by the Conmitting
Magi strate can be transferred in certain circunstances to
the record of the trial and taken into consideration in the
same way in which evidence tendered at the trial ~can be
taken into consideration. |In view of these features which
characterise the conmtnment proceedings we are of opinion
that those proceedings can be regarded as part of the sane
judicial proceeding which culmnated in the decision of the
court of Sessions. Upon that viewit would follow that even
when the Sessions judge is unable to say which of the two
contradictory statenents is false or even where he is of
opi nion that the statement before the Commtting Magistrate
is false it is for himand himalone to act under s. / 479-
A(l). W, therefore., reject both the aforesaid contentions
of M. Prem

For these reasons we hold that the | earned Chief Presidency
Magi strate was right in discharging the
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appel lant and that the High Court was in error in setting
aside the order of discharge and directing the Chief
Presidency WMagistrate to proceed on the basis that the
conplaint was nade after follow ng the procedure laid down
in ss. 476 to s.479, Code of Crimnal Procedure.
Appeal al | owed.




