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ACT:
Trade Enpl oyees--Close day--Enactment, if wviolative of
f undanent al ri ghts--Wrkers’ Wl f are- - Prot ecti on--
Restriction, if unreasonable--Punjab Trade Enployees Act,

1940, (Punj. X of 1940) s. 7 (1)

HEADNOTE:

The appellant who was a shopkeeper was convicted /for the
second tinme by the Additional District Mgistrate for
contravening the provisions of s. 7(1) of the Punjab’ Trade
Enpl oyees Act, 1940, under which he was required to keep his
shop closed on the day which he had hinself chosen as a ™
close day ". He raised the plea that the Act did not apply
to his shop as he did not enploy any stranger but that
hinself alone worked in it and that the application of s.
7(1) to his shop would be violative of ~his fundamenta
rights under Arts. 14, 19(1)(f) and (g) of the Constitution
and also that the restriction inposed was not ~reasonable
within Art. 19(6) as it was not in the interest of. the

genera

344

public. The High Court dismissed his application for
revision of the Magistrate's order. On  appeal | on a

certificate of the Hi gh Court,

Hel d, that the main object of the Act was the welfare of the
enpl oyees and to protect their as well as the enployers’
heal th by preventing them from over work. Such a
restriction being in the interest of the general public was
reasonable within the nmeaning of Art. 19(6) of t he
Consti tution.

The provisions of s. 7(1) were constitutionally wvalid and
were justified as for securing admnistrative convenience
and avoi di ng evasi on of those provisions designed for the
protection of the workmen.

Manohar Lal v. The State, [1951] S.C. R 671, referred to.
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JUDGVENT:

CRIM NAL  APPELLATE JURISDICTION. Crim nal Appeal No.
173/ 1956.

Appeal fromthe judgnent and order dated May 23, 1956, of
the Punjab High Court in Crimnal Revision No. 1058/ 1954.

K. L. Arora, for the appellant.

N. S. Bindra and R H. Dhebar, for the respondent.

1960. Novenber 11. The Judgnent of the Court was delivered
by

AYYANGAR J. -This appeal on a certificate under Arts. 132 and
134(1) of the Constitution granted by the H gh Court of
Punj ab rai ses for consideration the constitutionality of s.
7(1) of the Punjab Trade Enployees Act, 1940.

The appel |l ant-Manohar Lal --has a shop at Ferozepore Cantt.
i n which business is carried on under the nane and style of
| lInperial Book Depot’. Section 7 of the Punjab Trade
Enpl oyees 'Act , 1940 (hereinafter called the Act), enacts:

" 7. (1) Save as otherwi se provided by this Act, every shop
or comercial establishment shall remain closed on a close

day.

(2)(i). The choice of a'close day shall rest wth the
occupi er of a shop or commercial establishment and shall be
intimated to the prescribed authority within two nonths of
the date on which thi's Act comes into force."

to extract the provision relevant to this appeal. The
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appel | ant had chosen Friday as " the close day ", i.e., the
day of the week on which his shop would remain cl osed. The

| nspect or of Shops and Commercial Establishnments, Ferozepore
Crcle, visited the appellant’s shop on Friday, the 29th of
January, 1954, and found the shop open and the appellant’s
son selling articles. Obviously, if s. 7(1) were valid, the
appel l ant was guilty of a contravention of its terms and he
was accordingly prosecuted in the Court of the Additiona
District Magi strate, Ferozepore, for an offence under s. 16
of the Act which ran:

" Subject to the other provisions of this Act, whoever
contravenes any of t he pr ovi si ons of this
ACT shall
be Iiable on conviction to a fine not exceeding twenty-five
rupees for the first offence and one hundred rupees for
every subsequent offence "

The appellant admitted the facts but he pl eaded that the Act
woul d not apply to his shop or establishment for the reason
that he had engaged no strangers as enpl oyees but that the
entire work in the shop was bei ng done by hinself and by the
nmenbers of his famly, and that to hold that s. 7(1) of the
Act would apply to his shop would be unconstitutional as
viol ative of the fundamental rights guaranteed by Arts. 14,
19(1)(f) and (g) of the Constitution. The additiona
District Magi strate rejected the plea raised by t he
appel l ant regarding the constitutionality of s. 7(1) in -its
application to shops where no " enpl oyees wer e engaged - and
sentenced himto a fine of Rs. 100 and sinple inprisonnent
in default of paynent of the fine (since the appellant had
been convicted once before). The appellant applied to the
Hi gh Court of Punjab to revise this order, but the Revision
was di sm ssed. The |earned Judges, however, granted a cer-
tificate of fitness which has enabled the appellant to file
the appeal to this Court.

Though the validity of s. 7(1) of the Act was challenged in
the H gh Court on various grounds, |earned Counsel who
appeared before us rested his attack on one point. He urged
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appellant’s right to carry on his trade or busi ness
guaranteed by Art. 19(1)(g) and that the restriction inposed
was not reasonable within Art. 19(6) because it was not in
the interest of the general public. Learned Counsel drew
our attention to the long title of the Act reading " An Act
tolimt the hours of work of Shop Assistants and Comerci a

Enpl oyees and to nake certain regul ations concerning their
hol i days, wages and terns of service " and pointed out that
the insistence on the appellant to close his shop, in which

there were no " enployees ", was really outside the purview
of the legislation and could not be said to subserve the
purposes for which the Act was enacted. In short, the

submi ssi on of the | earned Counsel was that the provision for
the conpul sory closure of his shop for one day in the week
served ~no interests of the general public and that it was
undul y and unnecessarily restrictive of his freedomto carry
on a lawful "trade or business, otherw se in accordance wth
law, as he thought best and in -a manner or nbde npst con-
veni ent or profitable.

We are clearly of the opinion that the subm ssions of the
| earned Counsel should be repelled. The long title of the
Act extracted earlier and on which |learned Counsel placed
considerable reliance as a guide for the determ nation of
the scope of the Act and the policy wunderlying the
| egi slation, no doubt, indicates the main purposes of the
enact nment but cannot, obviously, control 'the express
operative provisions. of the Act, such as for exanple the
terns of s. 7(1). Nor is the learned counsel right in his
argunent that the ternms of s. 7(1) are irrelevant to secure
the purposes or to subserve the underlying policy of the
Act. The ratio of the legislationis social interest in the
health of the worker who forns an essential part of the com
munity and in whose welfare, therefore, the community is
vitally interested. It is in the(light of this purpose that
the provisions of the Act have to be scrutinized. Thus,, S
3 which lays down the restrictions subject to which alone "I

young persons ", defined as those under the age of 14, could
be enployed in any shop or comrercial establishment, s
obviously with a viewto
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ensuring the health of the rising generation of citizens.
Section 4 is concerned with inposing restrictions regarding
the hours of work which mght be extracted from workers
ot her than young persons ". Section 4(1) enacts:

" Subject to the provisions of this Act, no person shall be
enpl oyed about the business of a shop or conmer ci a

establishnent for nore than the normal maxi num- wor ki ng
hours, that is to say, fifty-four hours in any one week and
ten hours in any one day.

bringing the law in India as respects maxi num wor ki ng. “hours
inline with the norns suggested by the International Labour
Convention. Sub-clauses (4) and (5) of this section —are
of some relevance to the matter now under consi deration:
" (4) No person who has to the know edge of the occupier of
a shop or conmercial establishnent been previously enployed
on any day in a factory shall be enployed on that day about
the business of the shop or comrercial establishnment for a
| onger period than will, together with the tinme during which
he has been previously enployed on that day in the factory,
conpl ete the nunber of hours permitted by this Act.

(5) No person shall work about the business of a shop or
conmer ci al establishnent or two or nore shops or commercia
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establ i shnents or a shop or comrercial establishnent and a
factory in excess of the period during which he may be
lawful Iy enpl oyed under this Act."

It wll be seen that while under sub-cl. (4) enployers are
i njuncted from enpl oyi ng persons who had al ready worked for
the maxi mum nunmber of permtted hour s in anot her
establishnent, sub-cl. (5) lays an enbargo on the worker
hinself frominjuring his health by overwork in an endeavour
to earn nore. Fromthis it would be apparent that the Act
i s concerned-and properly concerned-with the welfare of the
wor ker and seeks to prevent injury toit, not nerely from
the action of the enployer but fromhis own. In other
words, the worker is prevented fromattenpting to earn nore
wages by working | onger hours than is good
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for him [If such a condition is necessary or proper in the
case of a worker, there does not seem to be anything
unreasonable in applying the same or simlar principles to
the enployer ~ who works on his own business. The | earned
Judges of the H gh Court have rested their decision on this
part of the case on the reasoning that the terns of the
i mpugned section mght be justified on the ground that it is
designed in the interest of the owmer of the shop or
establishment hinself and that his health and welfare is a
matter of interest not only to hinself but to the genera

public The legislation is in effect the exercise of socia

control over the manner in which business should be carried
on-regulated in the interests of the health and welfare not
nmerely of those enployed in it but of all those engaged in

it. A restriction inposed with a view to secure this
purpose would, in our opinion, be clearly saved by Art.
19(6).

Apart from this, the constitutionality of the 'inpugned
provi sion might be sustained on another ground al so, ' viz.,
with a viewto avoid evasion of provisions specifically
designed for the protection of workmen enployed. It may be
pointed out that acts innocent in thenselves /nmay be
prohibited and the restrictions in that regard ‘would be

reasonable, if the same were necessary to secure the
efficient enforcenent of valid provisions. The inclusion of
a reasonable margin to ensure effective enforcement will not

stanp a law otherwi se valid as within | egislative conpetence
with the character of wunconstitutionality as bei ng
unreasonabl e. The provisions could, therefore, be justified
as for securing administrative convenience and for the
proper enforcement of it without evasion. As pointed out by
this Court in Mnohar Lal v. The State (1) (when the
appel | ant challenged the wvalidity of this i dentica
provi si on but on other grounds):

" The legislature may have felt it necessary, in order to
reduce the possibilities of evasion to a mninum to
encroach upon the liberties of those who woul d not otherw se
have been affected............ To require a shopkeeper, who
enpl oys one or two mnen,

(1) [1951] S.C R 671, 675.
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to close and permit his rival, who enploys perhaps a dozen
menbers of his fanmily, to remain open, clearly places the
fornmer at a grave comerci al di sadvantage. To pernit such a
distinction mght well engender discontent and in the end
react upon the rel ations between enpl oyer and enpl oyed. "

We have, therefore, no hesitation in repelling the attack on
the constitutionality of s. 7(1) of the Act. The appea
fails and is dism ssed.

Appeal dism ssed.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 5




