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ACT:

Bonbay Prevention of Ganmbling Act, 1887-S. 3(ii)-Scope
of-Direct relafion Wth wuse of the premises or wth
i nstrunment of gam ng-1f necessary ro bring tilC placc within
the scope of the definition-Mere probability or expectation
of profit-If sufficient-Presunption under s. 7-Wen raised.

HEADNOTE:

The term "conmon gam ng house" has been defined in s. 3
of the Bonbay ‘Prevention of Ganbling Act, 1887. Under cl
(i) of the section a house or place in which any of six
different types of gam ng enunerated therein takes place or
in which instruments of gamng are Kkept or wused for such
ganming would fall within the definition. Cause (ii) of that
section states that in the case of any other form of gam ng
(a) any house, room or place whatsoever -in which any
instruments of gaming are kept or used (b) for the profit or
gain of the person owni ng, occupying, using or keeping such
house, etc., (c) by way of charge for the use of such house,
roomor instrument or otherw se howsover, would be a conmon
gam ng house.

Certain instruments of gam ng were seized by the police
fromthe prem ses of appellant no. 1 in both the appeals. He
was convicted for keeping a common gam ng house while the
ot her appellants were convicted of an of fence under s. 5 of
the Act.

On appeal, rejecting the appellants’ contention that a
nere expectation or probability of profit arising from
gam ng, without establishing a direct relation with the use
of the premses or with instrunments of gam ng, would not be
sufficient to bring the place wthin the scope of the
definition, the H gh Court held that the purpose of
occupying or using the prem ses nust be such profit or gain
as nmeant a probability or expectation of profit or gain and
not necessarily a certainty of it. F

The argument urged before the Hi gh Court was reiterated
i n appeal before this Court.

Di sm ssing the appeal s,

N

HELD: 1. The expression "or otherw se howsoever" is of

the widest anplitude and cannot be restricted to the words
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i medi ately preceding it, nanely, "for profit or gain.... by
way of charge for the use of the premises." [37F]

2. For proving that a particular house, roomor place
was a common gam ng house, it would be sufficient if it was
shown that the house was one in which instruments of gam ng
were kept or were used for the profit or gain of the person
keeping or using such place, that is, where the person
keepi ng or using the house knew that profit or gain would in
all probability la result fromthe use of the instruments of
ganming. Profit or gain nay not actually result from such
use. Even the hope of making a profit out of the
34
ganbling would be sufficient to satisfy the definition. In
given case the occupier  of a house may allow it to be used
by the public for ganbling and he hinmself nay take part in
it in the hope of “making profit although he nay not
necessarily make it every tine. Such a hope would be
sufficient to meke the house a conmon gam ng house and the
occupi er liable for keeping such a house. At the sane tine
the prosecution nust establish that the purpose of keeping
or using the-instrunents ~was profit or gain, which nmay be
done either by show ng that the owner was charging for use
of the instruments off gaming or for the use of the house,
roomor place or in any other manner that may be possible
having regard to the nature of the game carried [38E, 39E-F]

3. The profit /or gain and the other requirenents
mentioned in cl. (ii) of the definition are a matter of
perenptory presunpti on which has to be raised by the court
as soon as seizure  of instrunents of gamng fromthe place
is proved. Section 7 which allows a presunption to be raised
agai nst the accused, provides that seizure of instrunents of
ganing from the premses shall be evidence, until the
contrary was proved, that they were used as a conmmobn gam ng
house and the persons found therein were present 'for the
pur pose of ganing, although no ganing was actually seen. In
the instant case there is no evidence in rebuttal of the
presunption. [40F-d

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal Nos.
126 127 of 1972.

(From the Judgnment and Order dt. 21-4-72 of the Qujarat
Court in Crimnal Revision Appln. Nos. 490-491 of 1971).

S. K. Dhol akia and R Ramachandran for the appell ants.

S. P. Nayar and M N. Shroff for the respondents.

The Judgrment of the Court was delivered by

KOSHAL, J. By this judgnent we shall dispose of
Crimnal Appeals Nos. 126 and 127 of 1972 both of which have
been instituted on certificates granted under Article 134(1)
(c) of the Constitution of India by the Hgh Court of
CGuj arat against the judgnent dated April 21, 1972 of a
Di vi sion Bench of that Court upholding the conviction  of
each of the appellants under section 4 or section 5 of the
Bonbay Prevention of Ganbling Act 1887 (hereinafter referred
to as the Bonmbay Acc) and a sentence of inprisonnent coupled
with fine.

2. Appeal No. 126 of 1972 has been filed by eight
persons. Appellant No. 1 has been convicted of an of fence
under section 4 of the Bonbay Act for keeping a comon
gam ng house, while his seven co-appellants were found
guilty of an offence wunder section 5 of that Act. In
Crim nal Appeal No. 127 of 1972, appellant No. 1 is the sane
person who figures as appellant No. 1 in the fornmer appea
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and the conviction recorded against him is one for an
of fence under section or, in the alternative, under

section 5 of the Bonbay Act. H's two co-appellants have
earned a conviction under the section |ast nentioned.
35

3. The two appeal s have arisen from Crimnal Revisions
Nos. 490 A and 491 of 1971 both of which were dism ssed by
the H gh Court through the inpugned judgnment. In Appeal No.
126 of 1972, appellant No. 1 was said to be keeping or using
house No. 1408 situate in Ward No. 1 of H matnagar town as a
conmon gam ng house and appellants Nos. 2 and 3 were said to
have been enployed by himfor carrying on in that house the
busi ness of betting on Wrli Mtka figures. On a search by
the police, appellants Nos. 2 to 8 were found present in the
house from which nunerous betting slips and boards
i ndi cating the opening and closing figures of Wrli Matka
betting were recovered. A personal search of appellants Nos.
2 and 3 yielded counterfoils of the said slips.

The ~all egations agai nst” the three appellants in
crimnal ‘appeal No. 127 of 1972 were that all of themwere
found present ~for the purpose of ganming in the said house
whi ch was, as already -stated, being rum by appellant No. 1
as a conmon gam ng house.

4. The only contention raised on behalf of the
appel | ants before the H gh Court was that the said house had
not been proved to /be a "comopn gam ng house" within the
meaning of the definition of that _expression occurring in
section 3 of the Bonbay Act. That definition runs thus

In this Act, "conmon gam ng-house" neans-

(i) in the case of gamng-

(a) on-the narket price of cotton, opiumor
other commodity or on the digits of the
nunber used is stating such price, or

(b) on the amount of variation in the market
price of —any such comodity or on the
digits of the number used in stating the
amount of such variation, or

(c) on the nmarket price of any ‘stock or
share or on the digits of the nunber
used in stating such price, or G

(d) on the occurrence or non-occurrence of
rain or other natural event, or

(e) on the quantity of rainfall or-on the
digits of the nunber wused in stating
such quantity, or

(f) on the pictures, digits or figures of
one or nore playing cards or other
docunents or objects bearing nunbers, or
on the total of such digits

36

or figures, or on the basis  of the
occurrence or non-occurrence 'of any
uncertain future event, or on the result
of any draw, or on the basis of the
sequence  or any permut ation or
conbi nati on of such pictures, digits,
figures, nunbers, events or draws

any house, room or place whatsoever in which

such gam ng takes place or in whi ch

instruments of gamng are Kkept or wused for
such gam ng

(ii) in the case of any other form of gam ng, any
house, room or place whatsoever in which any
instruments of gamng are kept or wused for
the profit or gain of the person owning,
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occupyi ng, using or keeping such house, room
or place by way of charge for the use of such
house, room or place or instrument or other
wi se howsoever."

Clause (i) of the definition is obviously inapplicable
to the cases in hand and the plea of the prosecution has
t hroughout been that the house in question squarely falls
within clause (ii) thereof. This plea was chall enged before
the High Court on behalf of the appellants wth the
contention that the house abovenenti oned had not been shown
to be kept for wuse "for the profit or gain of the person
owni ng, occupying ........ " because, according to their
| earned counsel, the profit or gain nmentioned in the
definition nust have a direct relation with the use of the
prem ses or wth the instruments of gaming and a nere
expectation or probability of profit arising from gamnng
itself would not be sufficient to bring the place within the
definition of a comon gam ng house. The H gh Court noted
that there was a <clear distinction between the |anguage
enpl oyed in~ the two clauses of the definition so that while
the element of profit or-gain of ~the person owiing or
occupying the premses in question was inmaterial under
clause (i), it was an essential requirenment of clause (ii)
which deals with forns of gam ng not covered by sub-cl auses
(a) to (f) of clause (i). The H gh Court therefore anal yses
the provisions of clause (ii) and forned the opinion that
the expression "or otherwi se howsoever" occurring therein
had the wi dest anplitude and did not take its colour from
the inmmediately preceding portion of the «clause which
enpl oys the words "by ~way, of -charge for ~the use of such
house, room or place or instrunent". D scussing the matter
further the H gh Court was of the opinion that the
requi rement of the expression "for the profit and gain of
the person owning, occupying.. " was that the purpose of
occupying or using the prem ses nust be such profit or gain
as meant a probability
37
O expectation of profit or gain. and not necessarily a
certainty of it A and that the expression would enbrace even
a case where the keeper of the prem ses expected to gain by
the process of gaming itself. In comng to this conclusion
the Hgh Court relied upon two Division Bench judgments of
the Bonbay High Court reported in Enperor v. Dattatraya
Shankar Paranjpe and another(1l) and Enperor v. _Chinanla
Sankal chand(Z) and rejected as untenable an opinion to the
contrary expressed in sone Allahabad cases and a single
Bench decision of the Bombay High Court in State v. Vardila
Nat uchand, (Crim nal Appeal No. 551 of 1964 decided on the
14t h of January 1965).

5. The argunent raised before the Hi gh Court on behal f
of the appellants has been reiterated before us by their
| earned counsel, Shri S. K= Dhol akia, but on a consideration
of the definition extracted above, we cannot agree with him
It is common ground between the parties that the present
case is not covered by clause (i) of the definition so that
what has to be considered is the |language of clause (ii)
thereof. For the applicability of the clause |ast nentioned,
the followi ng conditions have to be fulfilled:- D

(1) Instruments of gam ng rmust be kept or used in
the prem ses in question.

(2) The keeping or wusing of the instrunents
aforesaid must be for the profit or gain of
the person owni ng, occupyi ng, using or
keepi ng such preni ses.

(3) Such profit or gain may be by way of charge
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for the use of the premses or of the
i nstrunments or in any ot her manner
what soever.
We fully agree with the H gh Court that the expression
"or otherwi se howsoever" is of the wdest anplitude and
cannot be restricted F. in its scope by the words
i medi ately preceding it which lay down that the profit or
gain may be by way of charge for the use of the premses. In
this connection we may usefully quote fromthe judgnent of
Shah, Acting CJ., who delivered the judgnment of the
Di vision Bench in Enperor v. Dattatraya Shankar Paranj pe,
(Supra).

"It is essential for the prosecution wunder this
definition to establish that instrunents of ganming were
kept or used in _he house, roomor place for profit or
gain of the person owning, occupying, using or keeping
the house, room - or place. It may be done by
establishing that the person did so either by a charge
for use of the instrunments of gam ng or of the house,
roomor place, or otherwi se howsoever. The

(1) 25 Bonbay Law Reporter 1089 = A 'l'.R 1924 Bonbay 184.

(2) 47 Bonbay Law Reporter 75 = A l.R 1945 Bonbay 305

38
expression "ot herwi se howsoever" appears to be very com
prehensi ve, and does not suggest any limtation, such
as is contended on behalf of the accused."

as to how far the words justify the sonmewhat restricted

nmeani ng which has been put upon the definition by the

| earned Judge of the Allahabad H gh Court; and after a

careful consideration of the argunents urged on either

side, and with great respect to the |earned Judges, |
have cone to the - conclusion that the words of the
definition which we have to construe here would not
have their full meaning if we were to accept the narrow
construction. | do not think that on ‘a proper
construction of the definition the prosecution 'can be
restricted for the purpose of proving that a particul ar
house, room or place is a comon gam ng house, to the
two alternatives nmentioned in the case of Lachchi~ Ram

v. Enperor(’). It is sufficient if the house is one in

which instrunments of ganming are kept or used for the

profit or gain of the person Kkeeping or ~using such
place, i.e., where the person keeping or wusing the
house knows that profit or gain 4 15 WIIl in al
probability result fromthe use of the instrunents of
gam ng. The profit or gain may not actually result from
such use. But if profit or gainis the probable and
expected result of the gane itself-and if that is the
pur pose of Kkeeping or wusing the instruments, it would
be sufficient, in my opinion, to bring the case within
the scope of the definition. At the same tineit is
clear that the prosecution nust establish that the
purpose is profit or gain. This nay be done either by
showi ng that the owner was charging for use of the
instruments of gaming or for the use of the house, room
or place, or in any other manner that may be possible
under the circunstances of the case, having regard to
the nature of the gane carried on in that house."

The opinion of Shah, Acting CJ., was noted wth
approval in Enperor v. Chimanlal Sankal chand (supra), the
reasoni ng adopted in which may be reproduced w th advant age:

"Lachchi Ramis case was considered by a Division
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Bench of this Court in Enmperor v. Dattatraya (1923) 25
Bonbay

(1) AIl.R 1922 All. 61
39

Law Reporter (1089) and was dissented from It was held
that to constitute a comon gaming house it was
sufficient if it was one in which instrunents of gam ng
were kept or used for the profit or gain of the person
keeping or using such place, i.e., where the person
keeping or using the house knew that profit or gain
would in all probability result from the use of the
instruments of gam.ng. The profit or gain nmay not
actually result fromsuch use. But if profit or gainis
the probabl e and expected result of the gane itself and
if that is the purpose of keeping or wusing the
instruments, it ~would be sufficient to bring the case
within the scope of the definition. C

"It is argued by M. Pochaji on behalf of the
accused that even in that case it was observed that
"the prosecution nust establish that the purpose was
profit or gain and that that —mght be done either by
showi ng that the owner was charging for the use of the
instruments of gamng or for the use of the roomor

place or in any other manner.’ The words ’'or in any
ot her manner,’” (which were wused there instead of the
words appearing / at the end of the ‘definition” ’or

ot herwi se howsoever’) cannot be regarded as restricting
the profit or gain of the owner or occupier of the
house to profit or gain in a manner ejusdem generis
with what pre cedes those words, and hence even the
hope of making a profit out of the ganbling itself is
sufficient to satisfy the requirenment of the definition
of common gam ng house. It may happen that the occupier
of a house nmay allowit to-be used by the public for
ganbl i ng and he hinself may take part in it in the hope
of making a profit, although-he nmay not necessarily
nmake it every time. Such a‘hope is sufficient to make
the house a common gam ng house and the occupier |iable
for keeping such a house."

W fully agree wth the ‘interpretation of the
definition of the term "common gam ng house" occurring in
section 3 of the Bonbay Act as propounded in, the two Bomrbay
authorities cited above, as also in the inpugned judgnent,
that interpretation being in conformty with the unanbi guous
| anguage enployed by the |legislature. The  opinion to the
contrary expressed in Lachchi Ranis case (supra) and in
ot her decisions is found to be incorrect.

6. The | earned counsel for the appellants concedes that
if the interpretation placed on clause (ii) of the
definition by the inpugned j udgrment be uphel d; the
conviction of the appellants in the two appeal s
40
is well-founded. However, we may state that there is another
good reason for up holding the conviction and that flows
fromthe presunption which has to be raised under section 7
of the Bonbay Act which states:

"When any instrunent of gami ng has been seized in
any house, roomof place entered under section 6 or
about the person of any one found therein, and in the
case of any other thing so seized if the court s
satisfied that the Police Oficer who entered such
house, room or place had reason able grounds for
suspecting that the thing so seized was an instrunent
of gaming, the seizure of such instrument or thing
shall be evidence, until the contrary is proved, that
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such house, roomor place is used as a conmon gam ng-

house and the persons found therein were then present

for the purpose of gamng, although no gaming was
actually seen by the Magistrate or the Police Oficer
or by any person acting under the authority of either
of them

Provided that the aforesaid presunption shall be
nmade, notwithstanding any defect in the warrant or
order in pursuance of which the house, roomor place
was entered under section 6. if the Court considers the
defect not: to be a material one.”

It is not disputed that instrunents of gamng were
seized from the premses in question in both the appeals.
That circunstances, according to the section, "shall be
evi dence, until the contrary is proved, that such house,
roomor place is used as a  conobn gaming-house and the
persons found therein were present for the purpose of
gam ng, although™ no gam ng was actually seen .. " . The
profit or gain mentioned in clause (ii) of the definition
and al so the other requirenents of that clause are a natter
of perenptory presunption which has to be raised by the
court as soon as the seizure of instruments of gaming from
the place in question is proved, as is the case here.
Admittedly, there is no evidence in_ rebuttal of the
presunption which must therefore be raised and which
furni shes a good basi's for the conviction of the appellants.

7. In the result both the appeals fail and are
di sm ssed

P.B.R Appeal s di smi ssed.
41




