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ACT:

Constitution of India Article 309-Proviso-Power of
government to frame rules of inter se seniority of persons
borrowed from different sources-Expl ai ned.

Procedure-Del ay of eight years in filing wit petition-
Petitioner seeking redress for alleged infringenent of
fundanmental right-H gh Court, if  could not dismss on
grounds of |aches.

HEADNOTE

To man the various posts in the newy established
Bonbay Rationing Organisation (BRO the State Governnent
sanctioned a skelton staff. 1In addition to the sanctioned
staff, the existing staff of t he erstwhile adhoc
organi sation of Controller of Foodgrains (CFD) were taken
into the BRO Since it was considered necessary to have
experienced staff for manning higher posts in the new
Organi sation the Gover nment  borrowed the 'services of
experi enced hands fromother departnments. Since, ~as’ work
expanded, it was found that the nunber of persons brought on
deputation to fill up all the new posts in the BRO were not
enough, sone persons were directly recruited into the BRO

In 1968 the State Government issued, under the proviso
to Article 309 of the Constitution, the Bonbay Rationing
Organi sation (Fixation of Seniority) Rules, 1968 |ayi ng down
the principles to be applied for the fixation of seniority
of persons working in the BRO The rules were given
retrospective effect from the date of the Governnent
resol uti on sanctioning the skelton staff for introduction of
statutory rationing.

Rul e 4(a) provided that seniority of a released
government servant and a nmerged government servant in the
cadre of senior clerk etc., as also a person who was
initially appointed as a clerk etc. in the Bonbay Rati oning
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Organi sation and subsequently pronbted to the said cadre
shall be determined with reference to the dates which shal
be fixed after deducting two years from the Ilength of
conti nuous service.

Clause (c) of this rule provided that seniority of
government servants in the cadre of senior clerks fixed on
the basis of rules (a) and (b) of this rule shall be nerged
and refixed with reference to the dates from which their
seniority is determned according to the principles in rules
4(a) and (b).

70

The proviso to rule 7 provided that where there is a
clash of principles contained in the government resol ution
with the seniority inter se in the forner departnent shal
prevail .

Based on the principles laid down in 1968 Rules the
Controller of Rationing had drawn up a gradation [list of
Rationing | nspectors, ~ Senior Clerks and Deputy Accountants
working in the BRO as on April 1, 1968. The |list was
exhibited on the notice board of the head office of BRO
regi onal offices and Rationing Ofices and was comruni cat ed
to the individual menbers of the staff.

A final gradation list was thereafter drawn up as on
April 1, 1968. Some tinme later on April 9, 1973 another
provi sional gradation list as on April 1, 1972 was drawn up
and published as before.

Since at that tine there were many enpl oyees who were
temporarily recruited pendi ng al |l ot ment of candi dates
selected by the State Public Service Comm ssion rules were
rel axed and their appointnments were regul arised subject to
the condition that seniority  of such non P.S.C  candi dates
on whom the benefit of continuance of service was conferred
was to be fixed only with reference to the date of \issue of
the resolution, as a result of which candi dates sel ected by
the Public Service Conm ssion already working in the various
departments were treated as seniors in relation to the non
P.S.C. persons covered by the resolution

A provisional gradation list. as on April 1, 1974 was
publ i shed following the seniority principles laid down by
the BRO in 1968 and those laid down in the resolution
concerning non P.S.C. candi dates.

In January 1976, respondents 1 to 22 who were directly
recruited in the fornmer CFD but subsequently absorbedin the
BRO challenged in a wit petition the validity of the two
gradation lists contending that in preparing these lists the
normal rule of fixation of seniority according to the date
of appointnment to the post was given a go-by and that while
fixing seniority unequals had been treated as equals in that
the service rendered in the clerical cadre had been reckoned
and equated with the service rendered in the Rationing
| nspectors’ cadre.

The respondents raised a prelimnary objection that the
petition was barred by |aches because though the gradation
list had been circulated to all concerned in 1968 itself no
objection had been raised and no effective steps had been
taken by the petitioners to challenge the validity of the
principles laid down in the governnent resolution and that
after a lapse of 8 years it was not open to themto raise
the chal | enge agai nst the gradation list and try to unsettle
a settled principle; (2) in view of the fact that persons
from various departnents had been recruited, it was
necessary to evolve sone fair and reasonable principles for
the fixation of inter se seniority of the integrated
personnel in the different categories.

A single Judge of the Hi gh Court struck down cl auses




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 29

(a) and (c) of rule 4 and the provisoto rule 7 of the
government Order dated March 22, 1968 as
71
being violative of Articles 14 and 16 of the Constitution
and directed the State Governnent to prepare fresh lists of
seniority without taking into consideration the provisions
struck down by him On the question of |aches the Single
Judge held that the law did not |ay down any obligation on
the Court to refuse to grant relief nmerely because there was
a lapse of time but that since the cause of action arose and
the chall enge was based on infringenent of Articles 14 and
16 of the Constitution, the Court could not shut out the
petitioners on the ground of |aches because such a course
woul d amount to condoning the invalid rules.

The Division Bench dismssed in limne the appea
preferred by the respondents in the wit petition

Al'l owi ng the appeal
N

HELD: The Hi gh Court was wrong in holding that clauses
(a) and. (c) of rule 4 and the provisoto rule 7 of the
government resolution dated March 22, 1968 are viol ative of
Articles 14 and 16 of the constitution and in directing the
State Governnent to prepare a fresh seniority list without
taking into consideration these provisions. [90 B-(

Assunming that / the principles for determning the inter
se seniority of persons appointed- in the different
categories of the newy constituted BRO laid dowmm in the
governnment resolution of March 22, 1968 were not known to
the menmbers of the staff immediately after the resolution
was passed by the State Government a Provisional Gadation

List of Rationing Inspectors-etc. as on 1st April, 1968 was
drawmn up in inplenmentation of these principles on 28th My
1971 and the said list was circulated to-all the personne

working in the establishnent of the BRO. Neither after the
publication of the provisional ~gradation list on May 28,
1971 which was foll owed up by the publication and
circularisation of a final gradation Ilist on Novenber 23,
1972, nor even after the gradation list was revised and
published on April 9, 1973, did the wit petitioners file
any objections against their ranking in those gradation
lists, within the tine allowed. [90 F-H

Even in the belated representations filed by sone of
the wit petitioners no objection was raised against the
principles for determ nation of seniority enunciated inthe
government resolution of 1968, nor was there any protest
what soever against the provision nade in the resolution for
fixation of seniority of released governnent servants. Nor
again when their representations were rejected by the
gover nient did the petitioners chal | enge the
constitutionality of the rules contained in the . inpugned
resolution. [92 D E]

The government resolution in regard to the position of
non P.S.C. candidates vis a vis the P.S.C. candidates did
not in any way affect the inter se seniority between the
petitioners and the released governnent servants drafted to
the BRO because that resolution was a general order
applicable to all the non P.S.C. personnel functioning on a
temporary or ad hoc basis in the various departnments of the
State CGovernnent. [93 E-F]
72

There is no substance in the contention of the
petitioners that they stood on a separate and superior
footing for the purpose of seniority in t he new
organi sation. The staff in the new organisation was drawn
fromfour different sources and this inevitably necessitated
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the fornul ati on of reasonabl e principl es for the
determ nation of inter se seniority. At the tine of
formation of the BRO the petitioners were not holding any
substantive or regular appointrments in the CFD which itself
was a nere tenporary department. In contrast t he
deput ationists (rel eased governnment servants) were regular
hands recruited by the Public Service Comm ssion and they
were hol di ng posts on a substantive basis in other
departnments. The principles of equation evol ved for
determining the inter se seniority could not be regarded as
arbitrary or unreasonable viewed in the context that the CFD
candi dates were nmerely tenporary hands in a tenporary
departrment. [101 E-H]

It is not an invariable rule that seniority should be
determ ned only on the basis of the respective dates of
appoi ntnent to the post and that any departure fromit would
be unreasonable and illegal. 1t is open to the rule making
authority to take a note of the relevant circunstances
obtaining /in relation to each departnment and determ ne
objectively the rules that should govern the inter se
seniority-and ranking. Such rul es shoul d be reasonable, just
and equitable. [102 F-Q

In the instant case the action of the Governnent in
determining the inter se seniority of " clerical personne
under rule 4(a) / cannot be said to. be in any way
di scrimnatory or illegal

S. G Jaisinghani v. Union of India & Os., [1967] 2
S.C.R 703; Bishan Sarup Gupta v.”~ Union of India & Os.,
[1975] 1 S.C.R 104 at p. 114, referred to.

When personnel drawn fromdifferent sources were being
absorbed and integrated in a new departnent it was prinmarily
for the government to decide as a matter of policy how the
equation of posts should be effected, Courts would not
interfere with such a decision unless it is shown to be
unr easonabl e or unfair. [104 F

Al that the proviso to rule 7 does is to state that in
respect to persons drafted intothe CFD from one and the
sanme governnent departnment on deputation basis their inter
se seniority in the former departnent should not be
di sturbed and to that extent a deviation should be nmade from
the principles laid down in the governnment resolution of
April 1, 1963. This proviso contains a just and whol esone
principle coomonly applied in such situations and it cannot
be said to be arbitrary or unreasonable. The Hi gh Court was
inerror in striking down the rule as being violative of
Articles 14 and 16 of the Constitution

[105 E-H

The object of clause (b) of rule 7 is limted to the
preservation and naintenance of the pre-existing inter se
seniority as between CFD personnel even after /'their
absorption in the BRO and this provision does not in any way
hanper the operation of the principle laid dowmn inrule 4
for the fixation of seniority of all the personnel including
the merged governnment servants in the respective categories
of BRO [106 D E]

73

The view of the single Judge that a petition under
Article 226 seeking redress for alleged infringement of
fundanmental rights could not be dism ssed on the ground of
| aches under any circunstances is inconsistent wth the
pronouncenents of this Court on the subject. The H gh Court
was wong in over-ruling the prelimnary objection based on
del ay and | aches. [94 B-(]

Ti | okchand Mdtichand and Ors. v. H B. Minshi and Anr.
[1969] 2 S.C R 824 at pp. 805, 836, 853-855, Rabindra Nath
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Bose and Ors. v. Union of India and Ors. [1970] 2 S.C R 697
at pp. 711-712; Malcom Lawence Cecil D Souza v. Union of
India and Os. [1976] 1 S.C.C. 599 at p. 602; S. S. Mghe and
Os. v. Union of India and Os. [1981] 3 S.C.C. 271 at p.
292, referred to.

The petitioners had anple opportunities to file their
objections to the gradation |list but they failed to avai
those opportunities. They had not furnished any valid
expl anati on whatsoever for the inordinate delay on their
part in approaching the Court with the challenge agai nst the
principles of seniority laid down in the resolution of 1968.
The single Judge was in error in thinking that the passing
of the government resol ution of 1974 furnished a fresh cause
of action for the petitioners for agitating their
contentions regarding ~ the validity of the governnent
resolution of 1968. [99 B-F]

JUDGVENT:

Cl VI'L _APPELLATE JURIL.SDI CTI'ON: Civil Appeal No. 1003 of
1980.

Appeal by special |leave fromthe judgnment and order
dated the 3rd March, 1980 of the Bonbay Hi gh Court in Appea
No. 106 of 1980.

V.M Tarkunde, /P.H Parekh and M'ss Vineeta Caprihan
for the Appellants.

K. K. Singhvi, \ Brij Bhushan, N.P. Mhindra and A K
Gupta, for Respondents Nos. 1, 2, and 3.

V.B. Desai, R H Dhebar and R N. Poddar for Respondent -
State.

The Judgrment of the Court was delivered by

BALAKRI SHNA ERADI, J. The second world war left . inits
wake conditions of scarcity of foodgrains and ' other
essential commodities in different parts of the country. To
tide over that situation and with intent to ensure a fair
and equitable distribution of (the available supply of

foodgrains etc., schenmes of rationing of foodgrains were
periodically introduced in the different States in the
country.

74

In the State of Bonbay, an informal—(non-statutory)
schenme of rationing was introduced in Novernber, 1957 and for
adm nistering the said schene, an ad hoc O ganisation was
set up under the Controller of Foodgrains Distribution
Since this Organisation (hereinafter referred to as CFD) was
intended to be only a tenporary and short-termset up, no
recruitment rules were franed for appointnment to the various
categories of posts created therein. The CFD was nmanned
principally by (1) personnel who had been working in the
temporary Civil Supplies Departnent created during the
second world war period and who were attending to certain
residual duties concerned with the wnding up of  that
departrment, (2) persons taken on deputation from other
Government departnents (3) retrenched forner Cvil Supply
Depart nent personnel, and (4) persons directly recruited to
the CFD by the Controller of Foodgrains Distribution on
tenmporary basis through the Enploynment Exchange. Since no
rules had been framed I|aying down the qualifications or
method of recruitnent to the various posts, the guiding
factor which seens to have weighed with the authorities in
ef fecting appointnents in the CFD was the suitability of the
person concerned to carry out the duties attached to a
particul ar post irrespective of qualifications, age, etc.
Admittedly, anongst the persons appointed to the CFD, there




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 29

were several non-matricul ates who were ineligible under the
prevailing rules applicable to other Governnent Departnents
for regular appointnment into the Governnment service in the
clerical category and also quite a few persons who were
over-aged for being entertained in the Government service as
on the dates of their ad hoc appointnents into the CFD.

The principles to be observed for fixing the seniority
of the personnel appointed to the CFD were | aid down by the
State CGovernnent by a Resolution dated April 1, 1963. Under
the said Resolution, the seniority of personnel in each
category was to be determined with reference to the date of
first appointnent in the particular cadre in which they were
initially appointed in the CFD

In July 1965, the CGovernment  of I ndi a i ssued
instructions to all the State CGovernnents advising themto
start statutory rationing-schemes in netropolitan areas and
big towns. Wth a viewto inplenent those instructions of
the Central Governnent, the State CGovernnment of Mharashtra
sanctioned on Cctober 21, 1965 a skeleton staff for working
out details~ and carrying out other prelimnary work for the
i ntroduction of a schene ~of statutory rationing in Greater
Bonbay.

75

Subsequently, by a Resolution dated February 11, 1966,
the Government of 'Maharashtra announced its decision to
introduce a statutory rationing schene in  Bonbay and the
I ndustrial Conplex around it including some areas of Thana
District and to set up an organi sation under the Controller
of Rationing, Bonbay, for efficiently adm nistering the said
statutory schene. The strength -and patten of the staff for
the Bonbay Rationing Organi sation (for short, the BRO which
was newmy created under the said Resolution was to be as
shown in Annexure 'A appended to the  Resolution. The
skel eton staff which had been already sanctioned for
carrying out the prelimnary work as per the \prior
CGovernment Resol ution dated October 21, 1965 was to be
treated as belonging to the BRO/ The existing staff of the
CFD consisting of 884 posts as shown in Annexure "B to the
af oresaid Resolution was to be nerged into the new BRO with
effect from March 1, 1966, excepting 9 posts of part-tinme
Mehtars, which were to be abolished wth effect™ fromthe

said date. In addition, 2818 posts in 23 different
categories were also created in the BRO as per the
particulars shown in Annexure "C to the aforesaid

Resol ution. Qut of these, 1220 newy created posts were in
the category of Rationing |nspectors and 165 posts were of
Seni or C erks.

Since it was considered necessary to have experienced
staff for manning the higher posts in the new Organi sation
it was decided to obtain the services of experienced hands
fromother departnments on deputation. Accordingly, ‘the Chief
Secretary to the CGovernnent of Mharashtra addressed a
letter dated February 22, 1968 to all, Heads of Departnents
stating that huge staff was required for manning the posts
inthe newy created BRO, that for the higher posts  of
Assi stant Rationing Oficers/Inspecting Oficers/Head O erks
and Rationing Oficers/Senior Cerks, it was absolutely
necessary to draw upon senior and experienced persons
already working in other Government offices in Geater
Bonbay and hence the Governnment had decided that each
departrment should immediately on receipt of the letter
rel ease the requisite nunber of persons under intimtion to
the Controller of Rationing, Bormbay and instruct the persons
concerned to report for duty to him
It was further nmentioned in the letter that for the posts of
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Assi stant Rationing Oficers, persons who had put in at
| east two years’ service in a scale conparable to the scale
of Rs. 200-10-300 woul d be considered and that for the posts
of Rationing |Inspectors/Senior Cerks, Cerks who had put in
at least two years’ service would be

76

considered. In conpliance with the directions contained in
the said letter, a large nunber of personnel fromdifferent
departrments of the State Covernnent of Maharashtra in the
Greater Bonbay area were sent over to the BRO on deputation
and they were appointed to posts in different categories in
the new Organisation (B.R O ) Apparently for the reason that
the nunber of persons so obtained on deputation was not
adequate to fill up all the new posts in the BRO sone
persons were also directly recruited into the said
Organi sati on subsequent to March 1, 1966.

As an essential prelimnary step for the integration of
the former CFD personnel with the staff appointed in the BRO
fromother sources, the Controller of Rationing, Bonbay
published on 29.8.1966 a provisional Gadation List of the
CFD personnel —as on March 1, 1966. Subsequently, on March
22, 1968, the Government of ‘Maharashtra issued the "Bonbay
Rati oni ng Organisation (Fixation of Seniority) Rules, 1968",
| ayi ng down the principles to be applied for the fixation of
seniority of the persons working in the BRO  These rules
were issued wunder the proviso to Article 309 of the
Constitution and they were given retrospective effect from
Cctober 21, 1965 (the date of the ~Government Resolution
sanctioning the skel eton staff for <carrying out the
prelimnary work for introduction of the scheme of statutory
rationi ng). The personnel released from other departnents of
the State Government for work in the BRO including
retrenched or replaced GCovernnent servants who ‘had not
suffered any break in service before joining the BRO were
desi gnated under these Rules as ~ "Rel eased Governnent
Servants". Rule 4 which lays down the principles for
fixation of seniority of persons in the cadre of Senior
Cl erks/ Rationi ng I nspectors/Deputy . Accountants is in the
foll owi ng ternmns:

" Seni or Cl erks/ Rati oning | nspect ors/ Deputy

Account ant s.

(a) Seniority of a released Government Servant and a
Merged Governnent Servant in the cadre of “senior
clerk, Rationing Inspector and Deputy Accountants,
as also a person who was initially appointed as a
clerk, or Typist or Cerk-cum Typist in the Bonbay
Rati oni ng Organi sati on and subsequently pronoted
in the said cadre shall be determined wth
reference to dates which shall be fixed  after
deducting two years fromthe | ength of continuous
servi ce, whether officiat-

77
ing or permanent rendered by himin the cadre of
clerks, typists, and clerk-cumtypist.

Illustration:-
Suppose there are three persons in the cadre of
Seni or Cl erks/ Rati oni ng | nspectors and Deput y

Accountants, A a released GCovernnent servant was
hol di ng the post of clerk continuously from 1st Cctober
1960 prior to his release, "B a nerged Governnent
Servant was holding the post of typist continuously
fromilst My, 1958. 'C was appointed as a direct
recruit to the post of clerk in the Bonbay Rati oning
Organisation on 1st May, 1966 and was subsequently
promoted as Senior Cerk on 22nd My, 1968. The
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seniority anongst themw Il be fixed as under: -
Seniority Nane Dat e of commence- Deenmed date of
rank. ment of continuous appoi nt nent for
service as derk. fixation of
seniority.
1. 2. 3. 4.
1. B 1.5.1958 1.5.1960
2. A 1.10. 1960 1.10. 1962
3. C 1.5.1966 1.5.1968

78

Provided that in the case of nerged Governnent
servant who was recruited to the post of Supply
I nspector or Senior Clerk, by nomination, he shall take

rank above a clerk in t he f or mer Foodgr ai ns
Distribution Scheme who was pronmoted to the cadre of
Supply I'nspector or Senior Cderk, in the forner

Foodgrai ns Distribution Schene i mediately, after him
and if this be not the position, above the first person
in the cadre of clerks belonging to that organisation
who is posted in the cadre of Senior Cerks, Rationing
I nspectors and - Deputy Accountants ~on and after 1st
March 1966.

[llustration:-

Suppose there are four persons in the cadre of
Seni or O erks, Rat i oni ng I nspectors and Deput y
Accountants. Al of themwere in the Bonbay Foodgrains
Di stribution Scheme. A~ was a clerk in the Scheme and
he was pronmpted to the post of Supply Inspector with
effect from 1st My 1960 and since then was
continuously officiating in the post. 'B and 'C were
recruited as Supply Inspectors by nomination and were
officiating continuously in that post from 15th April,
1960 and 15th April, 1965. ‘None of the Cerks in that
schene was pronmoted after ' C till the nmerger of the
staff in the Bonbay Rationing Organisation. 'D was a
Clerk and he was pronoted as Senior Cerk wth effect
from15th April 1966 i.e. after merger of the staff in
the Bonbay Rationing Organisation. - Their seniority

amongst themw || be as under: -
Seniority rank Nanme
1 B
2 A
3 C
4 D

(b) Seniority of a Government servant appointed in the
Bonbay Rat i oni ng Organi sati on by di rect
requirement to the cadre of Senior Cerks,
Rati oni ng Inspectors and Deputy Accountants shall
be fixed with reference to the dat es of
appoi ntnents to the posts in the said cadres:

[llustration:
Suppose there are three persons in the cadre of
Seni or O erks, Rat i oni ng | nspectors and Deput y

Accountants who were recruited to the cadre by
nom nation. 'A' was recruited as Rationing |nspector
from?24th February 1966. 'B was recruited as Senior
Clerk from15th March 1966. 'C was recruited as Deputy
Accountant, from 28th
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79

February, 1966. The seniority anongst them wll be

fi xed as under: -

Seniority Dat e of conmmencenent
rank. Narme of continuous service.
1. 2. 3.
1. A 24. 2. 1966
2. C 28.2.1966
3 B 15. 3. 1966

(c) Seniority of GCovernnent servant in the cadre of
Senior Cerks, Rationing |Inspectors and Deputy
Accountants fixed on the basis of the rules in (a)
and (b) ~above, shall- be nmerged and refixed with
reference to the dates fromwhich their seniority
is determined according to the principles in the
rules 4 (a) and 4 (b) above.

II'lustration:-

Suppose there are 7 persons in the cadre of Senior
Clerks, Rationing Inspectors, Deputy Accountants. 'A
and "B were Supply Inspectors directly recruited in
the Bonbay Foodgrains Distribution Schenme and were
continuously officiating in those  posts from4th My,
1963 and 1st May 1963 respectively. "C was a Cerk in
the former Bonbay Foodgrains Distributiion Schene from
1st Septenber 1960. He was pronoted as Supply | nspector
on 5th My, 1963. ’'D- was a Rationing |Inspector
directly recruited to it from 2nd February, 1966. 'E
was a released Governnment servant hol ding the post of
Clerk in the former office froma1st August 1960. He was
taken up as Senior Clerk from 2nd August, 1967, in the
Bonbay Rationing Organisation. 'F was a released
Government servant holding the post of a clerk in his
fornmer office from 1st February, 1964. He was taken up
as Rationing Inspector on ‘lst August 1967. 'G was a
rel eased Government servant holding the post of a clerk
in his forner

80
office from 1st Decenber 1964. He was taken up-as a
clerk in Bonbay Rationing O ganisation subsequently he
was pronoted as Rationing I|nspector from 1st April,
1967. The seniority amongst themw || be as undert-
Seni o- Nane Mode Actual date DEEMED
rity  eeeeeee e oo
rank. As Clerk As Sr.d.
IR 1./
Dy. Acct t.
1. 2. 3. 4. (a) 4. (b) 5
1 E Pronoted clerk 1.8.60 2.8.67 1.3.62
(rel eased)
2 B Direct S.I. - 1.5.63 31.8.62
3 A - do- - 4.5.63 31.8.62
4 C Promot ed Ex.
CFD Cerk 1.9.60 5.5.63 1.9.62
5 F Prompoted C erk
(rel eased) 1.2.64 1.8.67 1.2.66
6 D Direct Ration-
ing I nspector. - 2.2.66 2.2.66

7. G Rel eased d erk
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absorbed in

Bonbay Rati on-

ing Area O -

gani sation as

Clerk and sub-

sequently pro-

noted as

Rat i oni ng

I nspector.” 1.12.64 1.4.67 1.12. 66

81

82

However, it was further provided under Rule 7 that
"notwi t hstandi ng anything contained in the foregoing
Rul es:

(a) In case of Governnent servants released from one
and the sane office to join the Bonbay Rati oning
organi sation the seniority inter se in their
fornmer office shall not be disturbed;

(b) /in case of the nerged Governnent servants, they
shal |l be governed by the principles contained in
the Governnment Resolution, Agriculture and Co-
operation Department No. EST-1060/40002/SlV, dated
the 1st April 1963; and

(c) in case of-

(i) those who were recruited ‘directly in the
fornmer’ Bonbay Foodgrains Distribution Schene
shal | | be governed by the principles contained
in the Government Resolution No. Agriculture
and Cooperation Depart ment No. EST I
1060/ 40002/ SlV dated the 1st April, 1963;

(ii) those who were drawn in the Bombay Foodgrai ns
Di stribution Scheme fromone and ‘the sane
Covernment of fice/ Department shall take their
rank according to seniority inter sein the
of fi ce/ departnment-fromwhich they were drawn.

Provided further where there is a clash of
principles contained in. the Governnent Resolution
Agriculture and Cooper ation Depart nent No. EST
1060/ 40002/ SI'V, dated the 1st  April, 1963 with the
seniority inter se in the fornmer Departnent the
seniority inter se in the forner Departnment shal
prevail .

Illustration:-

"A" who started his career as Assistant in Revenue
and Forests Departnent from 1st May 1962 was drawn in
Bonbay Foodgrains Distribution Schene on 18th Cctober,
1964 and was taken wup as Inspecting officer, ’'B an
Assistant in Revenue and Forests Departnent working in
that cadre continuously from 1st May, 1961 was rel eased
to join Bonbay Rationing organisation on 22nd August,
1966 as |Inspecting officer. 'C who started his career
as Assistant in General Adm nistration Departnent from
1st

April 1960 was drawn in Bonbay Foodgrains Distribution
Schene on 18th May, 1965 as |nspecting officer. 'D as
Assistant in General Adnministration Department working
in that cadre continuously from 1st My, 1960 was
rel eased to join Bonmbay Rationing organisation on 1st
July 1967 as Inspecting officer. The seniority of these
persons will be fixed as under: -

Seni 0- Nane Depart nment Date of Dat e of Dat e of

rity
r ank

recruit- joining in joining in
ment as Bonbay Bonbay
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Asstt. Food- Rat i oni ng
in the grains O gani -
pr esent Distri- sation
Deptt. buti on
Scherne.
1. 2. 3. 4. 5. 6
1. C. General Admm.
Departnent. 1.4.60 18.5.65 1.3.1966
2. D. Ceneral Adm.
Department. 1.5.60 - 1.7.67
3. B. Revenue &
Forests
Depar t ment 1.5.61 - 22.8.1966
4, A Revenue &
Forests
Depart nent 1.5.62 18.10. 64 1.3.1966
(Date of
ner ger)

By State GCovernnent’s Resolution dated July 25, 1968,
various posts that existed in the former CFD were equated
with posts in the BROinthe nmanner indicated therein. Itens
9to 11 in the Tabl e appended to the said Resol ution dealt
with the posts of Deputy Chief Supply |Inspectors, Supply
| nspectors and Seni or
83
Clerks, respectively in the CFD. Al'l those Three categories
of posts were equated wi-th the posts of . Rationing
I nspectors/ Senior Clerks in the BRO on Rs.  160-10-220- EB- 10-
270 despite the fact that in the CFDthe pay scale of the
post of Deputy Chief Inspector was a hi gher post than that
of Supply Inspectors and Senior Clerks and it carried a
hi gher pay scal e.

By a Resolution dated July 29, 1968, the State
Government of Maharashtra pronul gated the Recruitnment Rul es
for non-gazetted posts in the ‘establishnent of  the BRO
specifying also the method of appointnment to the various
posts in the said or gani sati on. —Under these Rul es,
appointnents to the category of Senior Cerks/Rationing
Inspectors in the BRO were to be nmade either by pronotion
fromanong Cerks, Cerks-typists, Typists etc., who had
worked as such for not less than two years, or by transfer
of General Duty Cerks fromthe Secretariat Departnents and
the offices of Heads of Departnents with not |ess than two
years of service in the cadre. Cbviously, the first of the
two alternative methods aforementioned would get attracted
only when persons already working in the BRO as C erks were
to be appointed as Senior Cerks/Rationing |Inspectors. The
other alternative provided was to fill up the wvacancy by
transfer of Cerks working in the Secretariat Departnents or
in the offices of the Heads of Departments who possessed not
| ess than two years of service

On  May 28, 1971, a Gadation List of Rationing
I nspectors, Senior Cerks and Deputy Accountants working in
the BRO as on April 1, 1968 was published by the Controller
of Rationing. It was expressly recited therein that the said
List had been drawn up in accordance with the seniority
principles enunciated in the Government Resolution dated
March 22, 1968. It was al so stated that while preparing the
said list, the inter se seniority of the ex-CFD personne
had been kept in tact except in the case of those who had
been working in the CFD on deputation from other Departnents
and offices in respect of whomthe seniority had been fixed
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according to their position inter se in the respective
forner Departnents and offices fromwhich they had been
drawmn on deputation A specific direction was contained in
paragraph 3 of the order that copies of the said order
shoul d be exhibited on the Notice Boards in the Head office
of the BRO all the Regional offices as well as in the
Rationing offices, and the signatures of all the enployees
working in the respective offices should be taken in a
separate copy

84
of the order which should be kept on the record of the
respective offices. It was further ordered that a report to

the effect that the Gadation List had been brought to the
notice of all the persons concerned should be forwarded to
the Assistant Controller of Rationing, (EST), Head office in
hi s personal nane on or before June 10, 1971

Subsequently, a final Gadation List as on April ],
1968 was  also published with . a simlar direction for
bringing it to the notice of ~all the persons borne on the
establishnent of ~the BRO  Still later, on April 9, | 973
anot her provisional G adation List of Rationing |Inspectors,
Seni or C erks and Deputy Accountants as on April 1, 1972 was
published with a like direction that it should be brought to
the notice of all the persons borne on their establishnment.

By Resolution/ dated March 1, 1974, the Governnent of
Mahar ashtra took note of the fact that ‘during the course of
the n previous few years a nunber of candi dates who had not
been selected by the Public Service Conm ssiion had conme to
be recruited temporarily to the posts of Cerks, Typists,
St enogr aphers, Assistants, etc. pending al | ot ment of
candi dat es sel ected by the Public Service Comm ssion, and it
was directed that since nany of such tenporary enployees had
put in several years of service, they may be retained in
Covernment service w thout being  replaced by candidates
selected by the Public Service Commission, provided they
fulfilled the followi ng two conditions:

"(1) The non-P.S.C. persons concerned should have

t he M ni mum educati onal qual i'fications
prescribed for the posts to which they were
appoi nt ed.

(2) They were within the —age-lints prescribed
for appointnent to the respective posts held
by them at the time of their _initial
appoi ntnent to such posts."

It was also specified in the Resolution that the benefit of
such retention in service would be applicable only to the
non-P.S.C. persons, who were recruited in various Government
offices prior to January 1, 1971 and were in service on the
date of 1issue of the said order. Further, the Resolution
contained a clear stipulation that the seniority of such
non-P.S.C. persons on whom the benefit of continuance of
service was thereby conferred was to be fixed only wth
reference to the date of issuance of the said Resolution,
with the
85
consequence that P. S. C  selected candidates who were
already A working in the various Departnments or offices
prior to the said date were all to be treated as seniors in
relation to the non-P.S.C. persons covered by the said
Resol uti on.

On Novenber 18, 1975, a provisional G adation List of
Rati oni ng Inspectors, Senior Cerks and Deputy Accountants
of the BRO as on April 1, 1974 was published on a conbi ned
application of the seniority principles laid down by the BRO
in the Rules dated March 22, 1968 and those laid down in the
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Resol ution dated March 1, 1974 concerning the non P.S. C
candi dates who were granted the benefit of retention in
service under the said Resolution. A sinilar Gadation List
of Assistant Rationing Oficers/Junior Accountants of the
BRO as on April 1, 1974 was al so published by the Controller
of Rationing on Novenber 27, 1975.

On January 31, 1976, respondents Nos. | to 22 herein
who were directly recruited in the former CFD as Supply
I nspectors and had been subsequently absorbed in the BRO in
the category of Rationing |nspectors/Senior d erks/Deputy
Accountants, filed a Wit Petition under Article 226 of the
Constitution in the Hgh Court of Bombay - Msc. Petition
No. 166176 - challenging the legality and validity of the
aforementioned two Gradation Lists dated Novenber 18, 1975
and Novenber 21, 1975.  The nmain contention put forward by
themin the wit petition was that the inpugned lists were
violative of Articles 14 and 16 of the Constitution
i nasmuch as, firstly, the State Gover nnment and the
Controller had given a go-by to the normal rule of fixation
of seniority according to the date of appointnment to the
post, and secondly, unequals had been treated as equals
while fixing the seniority inasnuch as the period of service
rendered by the enployees in the clerical cadre had been
reckoned and equated wth the service rendered in the
Rationing Inspector’s ~cadre. Another plea taken in the wit
petition was that the seniority of the wit petitioners has
been nade to depend upon an uncertain factor, nanely, the
seniority of persons who get pronoted to ‘the cadre of
Rati oni ng | nspectors/Senior Clerks etc., fromtinme to tine
and this rule which kept the -question of seniority of
enpl oyees in a state of flux for all tine to come was
grossly arbitrary and unreasonabl e.

Respondents | to 3 in the wit petition were the State
of Maharashtra. the Controller of Rationing and the Under
Secretary to the CGovernment of Mharashtra, Food & Supply
Depar t ment
86
respectively. One hundred and sixty-two enpl oyees working in
the BRO in different categories of posts were inpleaded as
respondents Nos. 4 to 165 on the ground that they were
likely to be affected in case the reliefs claimed by the
wit petitioners were granted by the Hgh Court. The
respondents raised a prelimnary objection before the High
Court the main attack levelled in the petition being against
the validity of the Government Resolution  dated March 22
1968, the wit petition filed after the |apse of nore than
seven years since the passing of the inpugned Resol ution was
liable to be dismssed on the ground of delay and | aches. It
was pointed out that on the basis of the inpugned
Resol ution, the provi sional Gradation List had been
publ i shed on May 28, 1971 showing the seniority of “personne
inthe BRO as on April |, 1968 and it had been specifically
stated in the said gradation list that it had been drawn up
on the basis of the principles laid down in the inpugned
Governnment Resolution dated March 22, 1968. The said list
had been circulated to all the offices attached to the BRO
and signatures of all the personnel working in the different
offices had been taken in token of their having seen the
list. The respondents stressed before the H gh Court the
fact that even though objections had been invited agai nst
the provisional Gradation List, none of the petitioners had
filed any objections. Subsequently, a final Gradation List
was published on November 23, 1972, which was al so brought
to the notice of the personnel working in the BRO Reliance
was al so placed by the respondents on the fact that the
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second provisional G adation List based on the inpugned
Resol ution of 1968 was published on April 9, 1973 show ng
the seniority of personnel working in The BRO as on April 1,
1972 and though wit petitioners 1 to 3 filed certain
objections against the said list long after the date fixed
for the receipt of such objections, no contention has been
taken therein objecting to the seniority principles laid
down in the Government Resolution of 1968. The objections
raised by wit petitioners 1to 3 were rejected by the
Controller of Rationing as per his comunications dated
December 6, 1973 and Decenber 19, 1973. Even thereafter, no
steps were taken by the petitioners to challenge the
validity of the principles laid down in the Governnent
Resol ution. It was urged by the respondents before the High
Court that in view of the aforesaid conduct of the
petitioners, it was not legally open to them to raise a
chal | enge against the said Resolution in the wit petition
filed after eight years and thereby upset the seniority
position of personnel which had becone settled during the
course of the period of eight years and disrupt rights

87

whi ch have becone vested in others by virtue of the various
postings and pronotions that have taken place in the
Meant i me.

On the nerits, the respondents contended before the
H gh Court that the BRO being a newmy constituted
organi sation wth its personnel drawmn from different
sources, it was perfectly open to the State CGovernnent to
lay down the principles to be applied for the determ nation
of inter se seniority of the nenbers of the staff bel onging
to the different categories. Since the new Department was to
consi st of "nmerged Governnment servants" who  were absorbed
from the CFD, "released GCovernment servants" drawn on
deputation from other departnments and also direct recruits,
it was necessary to evolve “some fair and reasonable
principle for the fixation of the inter se seniority of the
i ntegrated personnel in the different categories. The
respondents submtted before the H gh Court that viewed in
the context of the relevant facts and circunmstances, the
principles laid down in the inpugned Resolution were
perfectly reasonable and that the challenge |evelled by the
petitioners against the said Resolution and the G adation
Li sts dated Novenmber 18, 1975 and Novenber 27, 1975 0on the
ground of alleged violation of Articles 14 and 16 of the
Constitution was whol ly devoid of nerit.

The writ petition was heard by a | earned Single Judge
of the H gh Court and by judgnent dated Septenber 11, 1979,
the petition was allowed and clauses (a) and (c) of rule 4
and the proviso to rule 7 of the inpugned  Governnent
Resol ution dated March 22, 1968 were struck down on the
ground that they were violative of Articles 14 and 16 of the
Constitution. The G adation Lists dated Novenber 18, 1975
and November 27, 1975 were also quashed by the |earned
Judge, and the first respondent-State of Mharashtra-was
directed to prepare a fresh seniority |Ilist wthout taking
into consideration the aforesaid provisions of the inpugned
Government Resolution dated March 22, 1968 which had been
struck down and to give consequential benefits to the wit
petitioners, including increnents, pronotions etc.

The prelimnary objection on the ground of |aches and
del ay, raised by the respondents before the Hi gh Court, was
over-ruled by the learned Single Judge by stating, firstly,
that the lawwith respect to laches did not |lay down any
obligation on the Court to refuse to grant reliefs nerely
because there was a lapse of time since the cause of action
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arose and since the chall enge agai nst the
88
Governnment Resolution was based on the contention that the
fundanental rights of the petitioners under Articles 14 and
16 of the Constitution were violated, it was not open to the
court to shut out the petitioners fromputting forward their
chal | enge agai nst the rules on the ground of delay or |aches
since such course would tantanpbunt to "condoning the
conti nuance of invalid rules or statutes." The second reason
stated by the |l earned Judge for overruling the prelinnary
obj ection was that beyond maki ng a vague statenment that the
seniority list of Novenmber 23, 1972 show ng the placenent of
the officers as on April 1, 1968 had been since foll owed and
pronoti ons made on that basis. no factual data had been
pl aced before the H gh Court by the respondents "to show the
extent of such pronmpotions and the manner in which the
pronotees woul d be-affected if the relief was granted to the
petitioners”. A further ground nmentioned by the |earned
Judge for rejecting the prelimnary objection put forward on
the ground ~of delay is that™ by reason of the Resolution
dated March 1, 1974 passed by the State Governnent directing
that all tenporary enployeesin the clerical cadre, who had
been recruited prior-to January 1, 1971 w thout insistence
on the passing of the Public Service Comm ssion exam nation
may be regularly absorbed in service with effect from March
1, 1974 subject to the conditions nentioned therein, the
final Gadation List of personnel in the BRO published on
Novenber 23, 1972 has inevitably been upset and hence it
cannot be said that ~any rights have accrued to such of the
enpl oyees in the BRO who were assigned ranks above the wit
petitioners in the inpugned seniority list, so as to entitle
themto put forward the objecti on based on | aches and del ay.
W nmay also briefly set out the reasons nentioned by
the I earned Judge in support of hi's conclusion that clauses
(a) and (c) of rule 4 and proviso to rule 7 of the
CGovernment Resolution dated March 22, 1968 offend Articles
14 and 16 of the Constitution. Firstly, it is stated by the
| earned Judge that since the petitioners had been directly
recruited as Supply Inspectors in the former CFED, they were
in the position of direct recruits to the cadre of Rationing
I nspectors in the BRO and the provision contained in the
i mpugned rules for assignnent of deened dates to - the
pronot ees coming fromother departnents on the basis of
their continuous service in the clerical cadre mnus two
years is against "the normal rule which determnes the
seniority on the basis of the dates of appointnment to the
post". According to the | earned Judge, any
89
departure from the "nornmal rule" mentioned by himnust be
justified by rational, relevant and cogent reasons and since
there was no material "to justify the enactrment of the said
abnormal rule for determining seniority" either in the
i mpugned Resolution itself or in the return filed on behalf
of the State, the provisions contained in the inmpugned rules
had to be struck down on the ground of infringenent  of
Articles 14 and 16 of the Constitution. The second reason
stated by the learned Judge is that there is an inherent
fallacy in the attenpt nade by the inpugned rules to equate
the post of Supply Inspector in the CFD to the posts in
clerical cadres in other departnments and the inmpugned rul es
in so far as they provide for the fixation of inter se
seniority of Rati oni ng | nspectors/ Senior Cl erks/ Deputy
Accountants in the BRO by giving credit to the service
rendered by the "released GCovernnent servants" in the
clerical cadre in their parent departments subject to a
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deduction of two years therefromis violative of Articles 14
and 16. In the opinion of the |earned Judge, it was not
legally open to the Governnent, while |aying down rules for
fixation of seniority in the category of Rationing
I nspectors/ Senior Clerks, to make a provision for taking
into consi derati on any service render ed by the
deputationists in the | ower post of Clerk and that by itself
spells out discrimnation. The |earned Judge has expressed
the viewthat in treating a clerk with two years’ service on
a par with the Supply Inspector of the CFD, the inpugned
Resol ution has treated unequals as equals and thereby
conmitted a clear breach of provisions of Articles 14 and 16
of the Constitution. Lastly, it was held by the |earned
Judge that, since under the provisions of the inpugned
Resol ution the deened date of appointnent of a pronotee
depends upon two factors, nanely, his inter se seniority
amongst the persons who have been promoted from his
department and his continuous service in the clerical cadre
mnus two  years, it is inevitable that whenever a person
fromsome other departnment is taken on pronotion to the BRO
the deened date of appoi ntnent of persons drawn earlier from
the sane departnent is likely to get altered and since in
consequence thereof the deened dates of the direct recruits
will also wundergo a change, the seniority of the direct
recruits is nade dependant on uncertain events which has no
reasonabl e nexus wi th the object and purpose of the rules
and the rule has therefore to be struck down as arbitrary
and violative of the principles of equality of opportunity
enshrined in Articles 14 and 16 of the Constitution

Twenty nine persons belonging to the category of
"rel eased Governnent servants" who are anongst the
respondents in the wit
90
petition and whose seniority etc., were adversely affected
by the decision rendered by the learned Single Judge,
preferred a Letters Patent Appeal before a Division Bench of
the Hgh Court, but that appeal ‘was dismssed in I'imine by
the Division Bench, and hence they have filed this appeal in
this Court after obtaining special |eave.

After giving our anxious consideration to the arguments
addressed by counsel appearing on both sides, we have
unhesitatingly cone to the conclusion—that the view
expressed by the High Court that clauses (a) and (c) of rule
4 and the proviso torule 7 of the inpugned Governnent
Resolution dated Mrch 22, 1968 are violative of the
provisions of Articles 14 and 16 of the Constitution, is
unsustainable in law and that the direction given by the
Hi gh Court to the State Government to prepare a fresh
seniority |ist wi t hout taking into consideration the
af oresaid provisions of the inpugned Government Resolution
and to give to the wit petitioners consequential “benefits,
i ncludi ng promotions and the enolunents on the n basis of
such revised seniority gradation list was not called for. W
are also of opinion that the H gh Court was wong in over-
ruling the prelimnary objection raised before it by the
present appellants that the wit petition in so far it
sought to chal | enge the legality of the Governnent
Resol ution dated March 22, 1968, was highly bel ated and was
liable to be dismssed on the ground of |aches and del ay.

The challenge in the wit petition was directed mainly
agai nst the Government Resolution dated March 22, 1968,
which laid down the principles for determning the inter se
seniority of personnel appointed in the different categories
of posts in the newy constituted BRO It nay be assumed
that the principles enunciated in the said Resolution did
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not cone to the knowl edge of the petitioners and other
enpl oyees of the BRO imediately after the Resolution was
passed by the State Governnent. But in inplenentation of
those principles, a provisional gradation list of Rationing
| nspect ors/ Seni or O erks/ Deputy Accountants of the BRO as on
April 1, 1968 was drawn up and issued by the Controller of
Rationing on May 28, 1971. Paragraph 3 of the order dated
May 28, 1971 whereunder the said gradation |ist was issued
contained a specific direction to all the Deputy Controllers
of Rationing in the Head Ofice and also in the regi ons and
to the Rationing offices, to exhibit one copy of the
gradation list together with a copy of the said order

whereunder the |ist was issued on their respective office
Boar ds, use another copy for obtaining signatures of all the
persons who were still borne
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on the establishnment of the BRO and keep the third copy for
the office record. It was directed in the sanme paragraph
that "it should be seen that all the persons working in this
organi sation, including those on leave or under suspension
or retired, are inforned of their ~seniority and rank and
their signatures obtained intoken thereof". In the absence
of any acceptabl e evidence to the contrary, it is legitimte
to presune that the saiddirection had been duly carried and
that the provisional gradation |ist and the order dated My
28, 1971 had been /duly brought to the notice of al
personnel bel onging to the concerned categories then working
inthe BRO It is inmportant to notice that in the first
par agraph of the aforesaid order dated May 28, 1971, it had
been expressly nentioned that the provisional gradation |ist
had been drawn up in accordance wth the ‘seniority
principles enunciated in the Governnment Resolution dated
March 22, 1968. Paragraph 2 of the said order also contained
a brief sumary of the principles on which the gradation
list had been drawn up. In paragraph 5 of the order, it was
stated that it was open to the persons whose nanes  were
included in the gradation |ist to nake representations about
the fixation of their seniority on or before June 21, 1971
and that representations received thereafter will not be
entertained on any account. It is to be remenbered in this
context that the BRO is a snall organisation functioning
only in the city of Bonmbay. Since copies of the order dated
May 28, 1971 and the provisional gradation list had been
circulated in the Head office, the Regional offices and al
the Rationing offices of the BRO and al so shown individually
to all the nenmbers of the staff working in the different
offices, the wit-petitioners nust be taken to have becomne
fully awmare of the principles laid down in the Governnent
Resol ution dated March 22, 1968 at | east. when’ the
provisional gradation list dated My 28, 1968 was soO
published and circulated. None of the wit-petitioners,
however, preferred any objection against their ranking in
the said provisional gradation list. On Novenber 23, 1972, a
final gradation list of Rat i oni ng I nspect or s/ Seni or
Clerks/Dy. Accountants of the BRO as on April 1, 1968 was
published with directions for bringing the said list also to
the notice of all the persons borne on the concerned
categories of the organisation. Even after the circulation
of the said list, the wit-petitioners did not file any
obj ections against the ranking given to themin the said
list, which was based on the principles enunciated in the
CGovernment Resolution dated March 22, 1968, nor did they
take any steps whatever to challenge the constitutiona
validity of those principles,

92
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Subsequently, another provisional gradation Ilist of
Rati oni ng I nspectors/Senior Clerks/Dy. Accountants as on
April 1, 1972 was published by the Controller of Rationing
on April 9, 1973. In that list also, it was expressly

mentioned that it had been drawn up in accordance with the
seniority principles enunciated in the Government Resol ution
dated March 22,1968. This list was admittedly brought to the
know edge of the petitioners and the other personnel working
in the concerned categories in the BRO |In the order dated
April 9, 1973, whereunder the said list was issued, it had
been specified that representations against the seniority
and ranking should be submtted to the Controller of
Rationing on or before '‘May 1, 1973 and that thereafter no
representations would be entertained on any account. The
wit-petitioners did not file any objections within the said
peri od. However, wit-petitioners | to 3 submitted certain
witten representations “to the Controller of Rationing in
Noverber, 11973, ~contendi ng that the "deened dates" assigned
to them in the gradation list were incorrect. Even in those
representations,  no obj ection was rai sed against the
principles for determ nation of seniority enunciated in the
CGovernment Resolution of 1968, and there was no protest
what ever against the provision made in the said Resolution
for fixation of the seniority of "released GCovernnent
servants" by giving them credit for the length of regular
service put in by themas clerks in other departnents m nus
two years. The representations filed by petitioners | to 3
were rejected by the Con troller ~of Rationing by orders
passed in Decenber 1973, wherein it was stated that the
seniority and ranking assigned ‘to them in the provisiona

gradation list could not bealtered inview of the pro
visions contained in rule 4 (a) and the provisionto rule 7
of the Rules laid down in the Government Resolution of 1968.

| t he petitioners desired to chal | enge t he
constitutionality of Rules contained in the Covernment
Resol uti on dated Novenber 22, 1968, they should have woken
up at |east when they received (the aforesaid replies from
the Controller of Rationing and approached the Court for
appropriate relief wthin a reasonable tinme thereafter. No
such action was taken by them and all that they did was
nerely to address sone further representations to the
Secretary, Food & Civil Supply Departnent —reiterating the
request made by them before the Cont roller of Rationing for

alteration of their "deenmed dates". Wit petitioners | | -and
12 are al so seen to have subm tted sone bel at ed
representati ons against the provisional " gradation |ist

conplaining that the "deemed dates" assigned to themwere
incorrect. In those representations also, there was no
protest or objection raised against
93
the principles laid dow in the Government Resol ution dated
Novenber 22, 1968.

On March |, 1974, the Government of Maharashtra passed
a Resolution directing that non-PSC persons who were
enployed in the Mnisterial posts, nanely, Cerks, Typists,
Clerks-typists, Steno-typists and Stenographers in the
Secretariat Departments and various Government offices in
Greater Bonmbay, prior to January 1, 1971, and who were in
the service of Government on the date of the issue of the
said Order, should continue in Government service w thout
bei ng replaced by the candi dates sel ected by the Maharashtra
Public Service Conmi ssion, provided they possessed the
m ni mum educational qualifications prescribed for the post
to which they were appointed and they were also within the
age limts prescribed for appointment to the respective
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posts held by themat the time of their initial appointnent
to such posts. It was made very clear in paragraph 4 of the
said order that the seniority of the non-PSC persons on whom
the benefit of permanent absorption in service was conferred
thereunder was to be fixed only with reference to the date
of the said order and that all the Public Service Comm ssion
sel ected candi dates who were working in the various
departnents/offices prior to the date of the said Resolution
woul d be treated as seniors in relation to the non-PSC
persons covered by the said order. It is manifest that this
order did not in any way affect the inter se seniority
between the wit petitioners and the released governnent
servants drafted to the BRO from other Gover nnent
departnments wherein they had been hol ding posts on a regul ar
basis after having passed the Public Service Conmission
examnation. It is also worthy of note that the Governnent
Resol ution of 1974 was a general order applicable to all the
non- PSC per sonnel functioning on a tenporary or ad hoc basis
in the Secretariat as well as the various departnments of the
State Covernnent —and except ~ as indicated above it did not
have any special applicability to the BRO

On Novenber 18, 1975, _another provisional gradation
list of Rat i oni ng I nspect or s/ Seni or Cl erks/ Deputy
Accountants of the BRO as on April 1, 1974 was published by
the Controller of Rationing. Representations were filed by
wit petitioners | to 3 objecting to the ranking assigned to
themin the said provisional gradationlist-and it was only
in those representations that an objection was specifically
taken by them for the first time that the "released"
personnel from other departnents who had been appointed in
the cadre of Rationing Inspectors in the BRO should not be
assigned seniority over them
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since those persons had been working in their parent
departments only in t he capaci ty of C erks. The

representation of wit-petitioner 1-was filed on Decenber 3,
1975 while those of wit petitioners 2 and 3 on Novenber 27,
1975 and Decenmber 9, 1975. « Shortly thereafter, the
petitioners approached the High Court by filing the wit
petition on January 31, 1976.

The view expressed by the |earned single Judge of the
Hi gh Court that a wit petition filed under Article 226 of
the Constitution, seeking redress on the ground of alleged
i nfringenment of fundanental rights cannot be dism ssed by
the court on the ground of |aches, under any circunstances,
is inconsistent with the pronouncenents of this Court on the
subj ect and cannot be accepted as correct or sound.

In Tilokchand Modtichand and Os. v. HB.  Mnshi &
Anr.,(1) this Court had occasion to deal with a contention
that the right to nove the Suprene Court under Article 32 of
the Constitution, being a fundanmental right, a wit petition
filed in the Supreme Court under the said provision cannot
be dismi ssed on the ground of delay or |aches, since such a
course would ampbunt to a denial of a fundanental right.
Repelling the said argunent, Mtter, J. Cbserved thus:

"I cannot however find any merit in the contention
that because there is an invasion of a fundanenta
right of a citizen he can be allowed to conme to this
Court, no matter how long after the infraction of his
right he applies for relief. "I he Constitution is
silent on this point; nor is there any statue of
[imtation expressly applicable, but never the |ess, on
grounds of public policy | would hold that this Court
should not lend its aidto a litigant even under Art.
32 of the Constitution in case of a inordinate delay in
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asking for relief and the question of delay ought
normally to be measured by the periods fixed for the
institution of suits under the Linmtation Acts.

The Limtation Acts do not in terns apply to
clains against the State in respect of violation of
fundanmental rights. A person conplaining of infraction
of any such rights has one of three courses open to
him He can either
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make an application under Art. 226 of the Constitution
to a Hgh Court or he can make an application to this
Court under Art. 32 of the Constitution, or he can file
a suit asking for appropriate reliefs. The decisions of
various H gh Courts in India have firnmy laid dow that
in the matter of the issue of a wit under Art. 226 the
courts have a discretion and may in suitable cases
refuse to give relief to the person approaching it even
though on the nmerits the applicant has a substantia
conplaint as regards violation of fundanental rights.
Al t hough the Limtation Act does not apply, the courts
have refused to give relief “in cases of 1Ilong or
unr easonabl e del ay.”~ As noted above in Bhailal Bhai’s
case [1964] 6 SCR 261, it was observed that the
"maxi mum period fixed by the legislature as the tine
with in which the relief by a suit  in a civil court
nmust be brought” nmay ordinarily be taken to be a
reasonabl e standard by which delay in- seeking renmedy
under Art. 226 can be neasured:” on the question of
delay, we see no reason to hold that a different test
ought to be applied when a party cones to this Court
under Art. 32 fromone applicable to applications under
Art. 226.

Innmy view, a claimbased on the infraction of
fundanental rights ought not to beentertained if made
beyond the period fixed by the Limtation Act for the
enforcenent of the right. by way of suit. Wile not
holding that the Limtation Act applies in terns, | am
of the viewthat ordinarily the period fixed by the
Limtation Act should be taken to be a true nmeasure of
the time within which a per son can be allowed to raise
a plea successfully under Art. 32 of the Constitution.™

To the same effect are the foll owi ng observations of Sikri,
J. in his separate judgnent in the sane case:

"A delay of 12 years or 6 would nake a strange
bed-fellowwith a direction or order- or wit _in the
nature of mandanmus, certiorari and prohibition. Bearing
in mnd the history of these wits | cannot believe
that the Constituent Assenbly had the intention that
five Judges of this Court should sit together to
enforce a fundanental right at the instance 'of a
person, who had w thout any reasonable explanation
slept over his rights for 6 or 12 years. The history of
these wits both in England and the U S A
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convinces ne that the underlying idea of t he
Constitution was to provide an expeditious and
authoritative renmedy against the introads of the State.
If a claimis barred under the Linmitation Act, unless
these are exceptional circunmstances, prima facie it is
a stale claimand should not be entertained by this
Court. But even if it is not barred under the I|ndian
Limtation Act, it may not be entertained by this Court
if on the facts of the case there is unreason able
del ay.

It is saidthat if this was the practice the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 29

guarantee of Art. 32 would be destroyed. But the
article no where says that a petition, howsoever |ate,
shoul d be entertained and a wit or order or direction
granted, howsoever renpte the date of infringenment of
the fundamental right. In practice this Court has not
been entertaining stale clainms by persons who have
sl ept over their rights.”

In Rabindra Nath Bose and Ors. v. Union of India and
Os.,(1) the identical question again came up to be
considered by this Court, and Sikri, J. speaking on behal f
of the Constitution Bench, said this:

"But in so far as the attack is based on the 1952
Seniority rules, it nmust fail on another ground. The
ground being that this petition under Art. 32 of the
Constitution has been brought about IS years after the
1952 Rul es were promulgated and effect given to themin
the Seniority List prepared on August |, 1953. Learned
Counsel for-the petitioners says that this Court has no
di scretion and cannot dismss the petition under Art.
32.0on the ground that it has been brought after
i nordinate del ay. W are unable to accept this
contenti on.

The | earned Counsel for the petitioners strongly
urges that the decision of this Court in Ms.
Ti | okchand Mtichand s (2) case needs review But after
care fully considering the nmatter, we are of the view
that no relief should be given to petitioners who,
wi t hout any reasonabl e expl anation, approach this Court
under Art. 32
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of the Constitution after inordinate del ay. The hi ghest

A Court in this | and has been _given origina

Jurisdiction to entertain petitions -under Art.. 32 of

the Constitution. It could not have been the intention

that this Court would go into -stale demands after a

| apse of years.

It is said that Art. 32 is itself a guaranteed
right. So it is, but it does not follow fromthis that
it was the intention of the constitution nmakers that
this Court should discard all. principles and grant
relief in petitions filed after -inordinate delay. W
are not anxious to throw out petitions on this ground,
but we nust adm nister justice in accordance with | aw
and principles of equity, justice and good consci ence.
It would be unjust to deprive the respondents of the
ri ghts which have accrued to them Each person ought to
be entitled to sit back and consider that his
appoi ntnent and pronotion effected a long tine. ago
woul d not be set aside after the | apse of a nunber of
years."

The sane position was reiterated by this “Court in
Mal com Lawr ence Cecil D Souza v. Union of India and Os. ()
and again in a very recent pronouncenment of this Court in S
S. Moghe and Ors. v. Union of India and ors.(2) W my
usefully extract the following observations contained in
paragraph 23 of the judgnent of this Court in the |ast
menti oned case:

"At this stage, it wll be convenient to first
di spose of the contentions wurged by the petitioners,
agai nst the validity of the promtions given to
respondents 8 to 67 during the period between 1968 and
1975. In our opinion, the <challenge raised by the
petitioners against these pronotions is liable to be
rejected on the prelimnary ground that it is nost
highly belated. No valid explanation is forthcom ng
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fromthe petitioners as to why they did not approach

this Court within a reasonable tine after those

pronmotions were made, in case they really did fee
aggrieved by the said action of the Departrment This
wit petition has been filed only in the year 1979, and
after such a long |lapse of tine the petitioners cannot
be permtted to assai
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before this Court the pronotions that were effected

during the years 1968 to 1975. A party seeking the

intervention and aid of this Court under Article 32 of
the Constitution for enforcenent of his fundanenta
rights, should exercise due diligence and approach this

Court within a reasonable time after the cause of

action arises andif there has been undue delay or

| aches on his ~part, this Court has the undoubted

di scretion to deny him relief (see Rabindra Nath Bose

v.  Union of India, (1)

The Governnent Resol ution of . March 22, 1968 nust have
cone to. the know edge of the wit petitioners at |east when
the provisional seniority list™ dated My 28, 1971 was
circul ated anongst the staff ~ of the BRO  Thereafter, in
November 1972, a final Gradation List of Rationing
I nspect or s/ Seni or Clerks/Deputy Accountants of the BRO as on
April 1, 1968 had/ been published and the said Ilist was
circulated to all the nenbers borne on the concerned
categories of the organisation. It was expressly stated in
both the aforesaid lists that the ranking of personnel had
been effected in accordance with-the principles laid down in
the CGovernment Resolution dated March 22, 1968. The wit
petitioners did not file any objections -against the

provisional |ist despite representations havi ng been
invited, nor did they take any steps to question the
validity of the final gradation list- or the seniority

principles laid down in the CGovernnent Resol ution of 1968,
on the basis of which the said |ist had been prepared.

Still later, in April 1973, another provisiona
Gradation List of personnel working in the ‘aforesaid
categories was published by the Controller of Rationing and
the said list, which was also drawn up in accordance wth
the seniority principles enunciated in the ~Governnent
Resol ution of March 22, 1968, had been admttedly brought to
the know edge of the wit petitioners. They did not file any
obj ections against the said list within the tine prescribed.
And what is nore significant is that even in-the earlier
representations filed by wit petitioners 1 to 3, which they
filed in Novenmber 1973, no objection or protest was raised
by them against the principles for determnation of
seniority laid down in the Governnent Resol ution of 1968.
The Controller of Rationing informed wit petitioners 1 to 3
in Decenber 1973 itself that the representations stood
rejected since the seniority and rank assigned to themin
the pro-
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visional Gradation List were in strict conformty with the
principles laid down in the Governnent Resolution of 1968.
Even there after, the petitioners did not wake up and it was
only on January 31, 1976 that they approached the Hi gh Court
by filing the present wit petition out of which this appea
has arisen seeking to quash the Governnent Resolution of
1968 and the Gradation Lists of Novenber 18, 1975 and
Noverber 27, 1975. The petitioners have not furnished any
val id expl anati on whatever for the inordinate delay on their
part in approaching the Court with the challenge agai nst the
seniority principles laid down in the Government Resol ution
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of 1968. As already indicated by us, the fact that the
Covernment had subsequently passed a Resol ution dated March
I, 1974 directing the regularisation of the tenporary
appoi ntnents of non-P.S.Cs. clerical personnel working in
M nisterial posts in the different Governnent Departnents in
Greater Bonbay, has no relevancy at all in this context of
dealing with the question of delay and | aches on the part of
the petitioners in taking steps to challenge against the
CGovernment Resolution of 1968. The inter se seniority
between the petitioners and the other personnel regularly
absorbed in the BRO who have come over to the BRO as
"rel eased Governnent servants” is not in any way affected by
the said Government Resolution of April 1, 1974, inasnuch as
it has been expressly nade clear therein that the tenporary
personnel who are entitled to the benefit of regularisation
thereunder were to be assigned seniority only on the basis
that regul ar appointnments were effected on the date of issue
of the ~said order. The learned Single Judge of the High
Court was, therefore, clearly in error in thinking that the
passi ng of ~the Governnment Resolution of 1974 furnished a
fresh cause of action for the petitioners for agitating
their contentions regarding the invalidity of the Governnent
Resol ution of 1968. W are unable to appreciate the further
reason stated by~ the learned Single Judge, that the
respondents had not placed on record any factual data to
show the extent of /pronotions nade on the basis of the
seniority list of 1972 and the manner-in which the pronotees
woul d be affectedif the relief was granted to the wit
petitioners, and the same we find to be is based on a
totally incorrect approach. It is to be noticed that there
was no dispute before the High Court that fromthe date of
publication of the provisional [list of My 28, 1971, which
was expressly based on the principles laid down' in the
Governnment Resol ution of 1968, the seniority and rank of al
the personnel in concerned categories had been fixed in
accordance with the principles laid domm in the inpugned
Resol u-
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tion. In the counter-affidavits filed in the High Court on
behalf of the State Government and the Controller of
Rationing as well as in the affidavits filed by the other
respondents, it had been specifically averred t hat
i nnurer abl e pronotions had been nmade during the period of
six years on the basis of seniority as fixed in accordance
with the inmpugned rules and many officers had gone up by two
or three stages as a result of such pronotions. Further
there is the clinching fact that the wit petitioners
thensel ves had i mpl eaded as many as 162 officers as
respondents on the ground that they were all likely to be
affected in case the reliefs clained in the wit petition
were granted. |In these circunstances, we consider - that the
H gh Court was w ong in over-ruling the prelimnary
objection raised by the respondents before it, that the wit
petition should be dismssed on the prelimnary ground of
del ay and | aches, inasnuch as it seeks to disrupt the vested
rights regarding the seniority, rank and pronotions which
had accrued to a large nunber of respondents during the
period of eight years that had intervened between the
passi ng of the inmpugned Resolution and the institution of
the wit petition. W would accordingly hold that the
chall enge raised by the petitioners against the seniority
principles laid down in the Governnent Resolution of March
22, 1968 ought to have been rejected by the H gh Court on
the ground of delay and |laches and the wit petition in so
far as it related to the prayer for quashing the said
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Gover nnment Resol ution shoul d have been di sm ssed.
On the nerits also, we do not find any substance in the
attack levelled by the petitioners against the legality and
validity of the seniority principles laid down in the
i mpugned CGovernnent Resolution of March 22, 1968. W shal
briefly indicate our reasons for reaching this conclusion
The BRO was a totally new Departnent which was constituted
on March 1, 1966 pursuant to the Governnent Resol ution dated
February 11, 1966. Under the said Resolution, it was
directed that the staff for nmanning the new organisation
shoul d consi st of:
(a) the skeleton staff already sanctioned under an
earlier Governnent Resolution dated October 21
1965 for <carrying out the prelimnary work in
connection w'th the establishment of the new
organi sati on (BRO;
101

(d) the “existing staff  under the Controller of
Foodgarins distribution, Bonbay, Consisting of 384
posts which were to be nerged w th a new Bonbay
Rationing office” (BRO wth effect fromMarch 1,
1956;

(c) per sonnel” dr awn on deputation from other

department's of the State Governments; and

(d) persons directly recruited to the BRO
Here is, therefore, a case where the staff for nanning a new
department has been drawn from four different sources. In
such a situation, it was inevitable that sone reasonable
principles had to be fornulated for the determ nation of the
inter se seniority of the personnel appointed to work in the
di fferent categories of posts in the new organisation. The
entire argument of the petitioners is based on an erroneous
assunption that fromthe very inception they bel onged to the
BRO and had sonme vested rights with respect to seniority and
rank in the said organisation. The petitioners who were
menbers of the staff of the CFD were taken into the BRO
along with the skeleton staff appointed under the CGovernment
Resol ution dated Oct ober 21, 1965 and the "rel eased
Covernment servants" etc., as part . of the single /schene
fornmul ated by the Governnment for the constitution of a new
department (BRO). There is therefore, no substance in the
contention advanced by the wit petitioners that they stood
on a separate and superior footing for the purpose of
seniority etc., in the new organisation. In this connection
it is relevant to note that the wit petitioners were
hol ding the posts of Supply Inspectors in the CFD only on
the basis of appointnents which were purely tenporary. They
had not been recruited through the Public Service Conm ssion
but were given tenporary appointnents on the basis of
recommendati ons made by the Enploynent Exchange and their
services were terminable at any tinme wthout notice. Thus
the position that existed at the time of the formation of
the BRO was that the wit petitioners were not hol ding any
substantive or regular appointnments in the CFD which itself
was only a tenporary Departnment. In contrast, t he
deputationists who canme over to the BRO as "released
Governnment servants" were persons who had been hol ding for
many years Mnisterial posts in other Governnent departments
on regul ar basis pursuant to their recruitment by the Public
Servi ce Comm ssion. Under the inmpugned seniority rules laid
down by the Government Resolution dated March 22, 1968, a
deput at i oni st
102
(rel eased CGovernnent servant) ’'with two vyears' regular
service as Clerk in other Government departnents has been
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equated with a Supply Inspector of the CFD and it is on this
basis that the inter se seniority as between the erstwhile
CFD personnel and the "released Governnent servants’
appointed to a post of Rat i oni ng | nspect or s/ Seni or
Cl erks/ Deputy Accountants in the BROis to be reckoned. In
our opinion, the said equation cannot be regarded as
arbitrary or unreasonable, especially when it is viewed in
the context of the factual background that the Supply
Inspectors in the CFD were nerely tenporary hands whose
appoi ntnents were of a precarious nature and the functions
and duties performed by themare not shown to have been
substantially different fromthose discharged by the clerks
in other Government departnents. The principle laid down in
rule 4 (a) that the seniority of "released Governnent
servants" and nerged Governnment servants in the cadres of
Senior Clerks, Rationing Inspectors and Deputy Accountants
shall be determned with reference to dates which shall be
fixed after deducting two years fromthe date of continuous
service whether officiating or permanent rendered by himin
the cadre of clerks, typists etc., appears to our mnds to
be perfectly just and unexceptionable in the circunstances
of the case. The reasons stated by the | earned Single Judge
of the H gh Court for declaring the aforesaid rule to be
arbitrary and violative of Article 16 of the Constitution do
not appeal to us /as correct or sound. Alnpbst the entire
reasoning of the learned Single Judge is based on an
assunption that there is an invariable "normal rule" that
seniority should be determined only on the basis of the
respecti ve dates of appointnent  to the post and that any
departure from the said rule wll be prima facie
unreasonable and illegal. The said assunption-is devoid of
any | egal sanction. W are unable to recogni ze the existence
of any such rigid or inflexible rule. It is open to the
rul e-making authority to take a note of the relevant
ci rcunst ances obtaining in relation to each department and
determine with objectivity and fairness what rules should
govern the inter se seniority and ranking of the personne
working in the concerned departnments and the courts wll
only insist that the rules so formulated  should be
reasonabl e, just and equitable. Judged by the said test of
reasonabl eness and fairness, the action taken by the
Government in equating the clerical personnel which  had
rendered two years regular service in other departnments wth
the tenporary Supply Inspectors of the CFD and in directing
as per inpugned rule 4 (a) that their inter se seniority
shall be determined with reference to the l'ength of service
calcul ated on the basis of the said equation cannot be said
to be in any
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way discrimnatory or illegal. W are unable to accept as 14
correct the view expressed by the |earned Single Judge of
the High Court that "while fixing the Seniority 'in the
hi gher post, it is not open to take into consideration any
service rendered in the | ower post and that by itself spells
out discrimnation " Firstly, it is not correct to regard
the post of a regular clerk in the other departnments as
lower in grade in relation to that of a Supply Inspector in
the CFD. Further, in S. G Jaisinghani v. Union of India and O
ors., (1) this Court has pointed out that in the case of
recruitnment to a service fromtwo different sources and the
adj ustment  of seniority between them a preferentia
treatnent of one source in relation to the other can
legitimately be sustai ned on the basis of a wvalid
classification, if the differences between the two sources
has a reasonable relation to the nature of posts to which
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the recruitnent is made. In that case, this Court upheld the
provi sion contained in the seniority rules of the Incone-tax
Service, whereby a weightage was given to the pronotees by
providing that three years of outstanding work in Cass |
will be treated as equivalent to two years of probation in
Class | (Gade Il) Service.

W nmay also extract, wth advantage, the follow ng

observations of Palekar, J., speaking on behalf of the
Constitution Bench, in Bishan Sarup Gupta v. Union of India
and ors. (2):

"There is no question in this case of any
discrimnation being made in a service after officers
fromthe sources have been brought in one cadre. It is
true that seniority is a vital elenent in the matter of
promoti on but that does not nmean that allotnent of
seniority by rule, relative to recruitnment, involves
any classification for the purposes of promotion. The
argunent that the pronotees and direct recruits becane
one class imediately on entry and, there after, there
coul'd “be no classification between them does not
di scl.ose the correct approach to the problem of fixing
inter se seniority between them When recruits fromtwo
sources have come into a service it is essential to fix
inter se seniority for a proper integration of the
cadre. Therefore, it is really a case of adjustnent of
seniority between the recruits and does not anount to
making a classification after their absorption in one
service."
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A comparison of the pay scales of the Supply Inspectors
in CFD with that of Cerks in the other departnents shows
that though the clerks started with a |lower salary, their
pay scale reached a rmuch higher level than that of the
Supply Inspectors It is also relevant “to notice that the
next pronotion post available to the <clerks in other
CGovernment departnents from where they had gone on
deputation to the BRO was that of ‘Assistant or Head Cerk in
the Gade of Rs. 200-450 or Rs. 200-300, while 'the next
promoti on post of Supply Inspector . in the former CFD was
that of an Assistant Zonal officer in the Gade of Rs. 200-
300. Further the post of Assistant’ to which the Cerks in
ot her Government departnents get a pronotion has been
decl ared to be equivalent to the post of Assistant Rationing
officer in the BRO which is the post immediately above that
of Rationing Inspector in the BRO. \Wen all these factors
are taken into account, it becones clear that the post of
Supply Inspector in the CFD cannot be regarded as a post
hi gher than or superior to that of <clerk in the other
Government Departnents. Hence, we do not find it possible to
uphol d the view expressed by the learned n Single Judge of
the H gh Court that the seniority principle enbodied in rule
4(a) treats wunequals as equals and that it is, therefore,
violative of Articles 14 and 16 of the Constitution

VWhen personnel drawn from different sources are being
absorbed and integrated in a new departnent, it is primarily
for the Government or the executive authority concerned to
decide as a matter of policy howthe equation of posts
shoul d be effected. The courts will not interfere with such
a decision unless it is shown to be arbitrary, unreasonable
or unfair, and if no manifest unfairness or unreasonabl eness
is made out, the court will not sit in appeal and exam ne
the propriety or wisdom of the principle of equation of
posts adopted by the Government. In the instant case, we
have al ready indicated our opinion that in equating the post
of Supply Inspector in the CFDwith that of Cerk with two
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years regular service in the other Governnent departnents,
no arbitrary or unreasonable treatnment was invol ved.

Clause (c) of rule 4 which is the next provision that
has been struck down by the H gh Court nerely states that
the seniority of Governnent servants in the cadre of Senior
Cl erks/ Rationing |nspectors/Deputy Accountants shall be
refixed in accordance with the principles laid down in
clauses (a) and (b) of rule 4. W have repelled the
chal | enge agai nst clause (a) of rule 4 and no chal |l enge has
105
been raised by the petitioners before us agai nst clause (b)
of the said rule. It nust automatically follow that the
aforesaid provision contained in clause (¢c) of rule 4 is
perfectly valid and constitutional

That takes wus on to the proviso to rule 7 which is the
only other provision struck down by the H gh Court. d ause
(a) of rule 7 lays down that-in the case of CGovernnent
servants taken into the BRO on rel ease fromone and the sane
office, their ~seniority inter “sein their forner office
shall be  nmmintained in the BRO Cause (b) is a simlar
provision-relating to the "nerged Governnent servants" (ex-
CFD personnel). dause (c) of rule 7 lays down that the
inter se seniority of persons directly recruited in the
former CFD organisation-shall be governed by the principles
set out in the Governnment Resolution dated April |, 1963. It
is further stated in the said clausethat in regard to
persons who were taken to the CFD from one and the sane
CGovernment of fice/department, they shall take their rank
according to their inter se -seniority in ‘the officel
department from which they were drawn. Thereafter, follows
the i npugned proviso which lays down that where there is a
clash of principles contained in the Government Resol ution

dated April 1, 1963 with the seniority inter se in the
former departnent, the seniority inter-se in the forner
Department shall prevail. The principles for fixation of

inter se seniority of personnel working in the CFD had been
enunci ated by the Governnent in the Resolution dated Apri
1, 1963. What has done under the inpugned proviso i's only to
state that wth respect to persons. who have been drafted
into the CFD organisation fromone and the same Governnent
department on deputation basis, their-inter se seniority in
the former department shall not be disturbed and that to the
said extent a deviation should be nade fromthe principles
laid down in the Governnment Resol ution dated April 1, 1963.
W fail to see howthe said direction contained in the
i mpugned proviso for preservation of the inter se seniority
of deputationists who have been drawn from one and the same
Governnment departnment to serve the CFD can bel said to be
arbitrary or unreasonable. It is a just and whole- / sone
principle coomonly applied in such situations where persons
fromother departnents are drafted to serve on deputation
their inter se seniority in the parent departnment shoul d be
respected and preserved during the period of such deputation
to the new department. W, therefore, consider that the High
Court was in error in striking down the proviso to rule 7 as
being violative of Articles 14 and 16 of the Constitution.
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It now only remains for us to exam ne whether there is
substance in the contention put forward by the wit
petitioners that even if the inmpugned seniority principles
laid down in the Governnent Resol ution dated March 22, 1968
are to be regarded as valid, the seniority lists dated
Novenber 18, 1975 and Novenber 27, 1975 have not been drawn
up in accordance with those principles. The first point
urged before us is that the effect of clause (b) of rule 7
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is to make the provisions of clauses (a) and (b) of rule 4
i napplicable to nmerged government servants and to direct
that the seniority of the nerged Governnent servants shoul d
be determined only in accordance with the principles laid
down in the CGovernment Resolution dated April 1, 1963. This
argunent is based on a total m sconception of the scope and
effect of rule 7 (b). What that rule provides is only that
as between the CFD personnel who have been absorbed in the
BRO their inter se seniority reckoned on the basis of the
principles contained in the GCovernment Resolution dated
April 1, 1963 shall be preserved. In other words, the object
and purpose of sub-clause (b) is limted to the preservation
and mai ntenance of the 'pre-existing inter se seniority as
bet ween t he CFD personnel even after their absorption in the
BRO and the said provision.does not in any way hanper the
operation of the principles laid dowmm in rule 4 for the
fixation of the seniority of all the personnel including the
nmer ged Governnent servants in the respective categories in
the BRO. A careful  reading of° the provision of clause (c)

and the ‘illustrations given  thereunder nakes this position
abundantly clear. The aforesaid contention put forward on
behalf of the wit petitioners wll, therefore, stand
rej ected.

There is, however, sone substance in the grievance put
forward on behalf of the wit petitioners that in drawi ng up
the i npugned seniority lists in purported application of the
principles laid down in clause (a) rule 4, nany persons who
were juniors to the wit petitioners in the category of
Supply I nspectors iln the CFD have ranked above the
petitioners in the category of Inspectors [/ Seni or
Cl erks/ Deputy Accountants. There are also instances where
persons who were working in the CFD as clerks at the tine of
the merger and were appointed in the BRO as clerks but have
been subsequently promoted in the 'BRO as Rationing
| nspect or s/ Seni or O erks/ Deputy ~Accountants have been shown
in the gradation list as seniors “inrelation to the wit
petitioners despite the fact that the wit petitioners were
all along functioning as Supply lnspectors in the CFD by
virtue of their having been recruited to the said cate-
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gory in that organisation. W do not find anything in rule 4
(a) which warrants such an unfair treatnment being neted out
to persons like the petitioners who were directly recruited
as Supply Inspectors in the CFD. Rule 7 clearly lays down
that the operation of clause (a) of rule 4 is subject to the
limtation specified therein, namely, that in the case of
nmerged Governnent servants their inter se seniority will be
preserved in tact. Hence, no person who was functioning as a
junior in relation to the wit petitioners in the category
of Supply Inspectors in the CFD can be assigned seniority or
rank above the wit-petitioners in the cadre of “Rationing
| nspectors/ Seni or C erks/Deputy Accountants in the BRO
Simlarly, no person who has been taken into the BRO as a
clerk from the CFD can under any circunstances be placed
above the wit petitioners in the gradation list  of
Rati oni ng I nspectors/ Seni or C erks/Deputy Accountants of the
BRO It is clear from the avernents contained in the
counter-affidavit filed on behalf of the State CGovernment
that the aforesaid principle has been violated while
preparing the two inpugned gradation lists dated Novenber
18, 1975 and Novenber 27, 1975. The explanation given in the
counter-affidavit for adopting the said course does not
appear to us to be acceptable or sound. It was pointed out
by the counsel for the respondents (wit petitioners) that
Exhi bit A produced along with the counter-affidavit of the
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first respondent herein shows that as many as 30 persons,
who had joined the BROas Cerks and were subsequently
pronmot ed as Rationing | nspectors, have been shown as seniors
inrelation tothe wit petitioners in the gradation list
dat ed Novenmber 18, 1975. Simlarly, Exhibit ’'B gives the
nanes and particulars of persons who were appointed as
supply Inspectors in the CFD subsequent to the appointnent
of the petitioners, but who have neverthel ess been shown in
the inpugned gradation ist as seniors to the wit
petitioners in the corresponding cadre in the BRO W have
already made it clear that on a conbined reading of rules 4
and 7 of the inpugned seniority rules, the inter se
seniority of the CFD personnel has to be strictly maintained
in tact, and that no person who was junior in the CFD in the
category of Supply Inspector can go above his senior in that
(Organi sation after being absorbed in the BRO and al so that
no person who has beentaken ~as a clerk in the BRO can go
above persons absorbed therein in the category of Rationing
| nspectors.

In the |ight of what we have sai d above, the inpugned
seniority lists in so far as they have been drawn up in
devitation from the |egal position explained above call for
i medi ate revision. W
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woul d accordingly /direct respondents 23 and 24 (State of
Maharashtra and the Controller of Rationing, Bonbay) to
revise the two inpugned seniority lists ~and refix the
ranki ng assigned to the wit petitioners and others in the
light of what we have said in this judgnent.

In the result, -this -appeal is allowed and the-
judgrments of the H gh Court are set aside. The wit
petition-Msc. Petition No. 166 of 1976-is allowed only to
the limted extent of the aforesaid direction issued to
respondents 23 and 24 for revision-of the inmpugned seniority
lists and it is disnmissed in _other respects. The parties
wi Il bear their respective costs.

P.B.R Appeal  al | owed.
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