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Leave granted.

The present appeal is directed against the order dated
10th Feburary, 1999 passed by the Bonmbay Hi gh Court in A O
NO. 1058 of 1998 in NNM No. 6325 of 1997 in Suit No.6559 of
1997 dismssing appellants’ appeal fromBonbay Cty Gvi
Court order dated 9th Septenber, 1998 disnissing

af oresai d appel | ant s’ notice of not i.on in
t he. af oreserd Suit. In the suit foll ow ng interim
i njunctions were sought: -

"[a] Respondents 1 to 3 fromacting on the resolution
dated 13.11.97, [b] Respondents fromenrolling new nenbers,
[c] Respondents 4 to 8 fromacting as directors of the suit

Club and restraining Respondents I to 8 and 1ife menbers
enrolled after 7.11.95 fromcasting their votes at the AGM
[d] Respondents | to 8 & om holding Board of Directors’

neeting dated 19.12.97 and [e] for an order appointing M-
Satish Shah. Advocate as a Chairman of the neetings of the
Cl ub/ Conpany"

The appellants are the Directors of the Indian
Autompotive Racing Club (hereinafter referred to as  "the

Cgnpany’ }. As per the appellants, appellant no.l is the
Chairman of the Board of Directors of the said Conpany.
Respondent nos. | to 3 are the Directors and respondent
nos. 4 to 8 are Additional Directors allegedly appointed

along with 7 others under the challenged resolution ‘dated
29t h March, 1997. The appellants challenged this resolution
to be illegalandvoid,asit stood obliterated by the agreed
and consent order dated' 30th June, 1997/2nd July, 1997 in
A. O. No. 274 of 1997 beforc 'the High Court.

In order to appreciate the controversy it is necessary
to shortly dwell upon certain antecedents and essentia
short matrix (of facts. At the .annual General Meeting of
the Conmpany held on 29" Decenber, 1993 the appellants and
respondent nos. | to 3 were elected as Directors and the
first appellant as the Chairman of the Board of Directors.
The case of the appellants is, on the 8th Novenber, 1995
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r espondent nos. I to 3 wth wunder current designs,
purportedly held a neeting, wthout serving any notice upon
appel l ant  no. | and other 4 Directors supporting him and

passed the follow ng resol utions: -

"[a] to shift the office of the Club to Respondent No.
I"s office; [b] to renove appellant No. | as Chairnan
{c] appoint Respondent no. | as Chairinman in his place and
[dj appoint 12 additional Directors on the Board of
Directors.”

Thereafter on the 13th Novenber, 1995, another neeting
was held by the sanme group, viz., respondent nos. | to 3,
to approve the m nutes of the neeting held on 8th Novenber,
1995. On the 16h Novenber, 1995, the appellants and two
other Directors filed the first Suit No. 7179 of 1995,
challenging the said resolutions passed at the behest of
respondent. nos. | to

In ‘order to appreciate the controversy it is necessary
to shortly dwell upon certain antecedents and essentia
short matrix of facts. At the Annual General Meeting of the
Conpany held on 29th Decenber, 1993 the appellants and

respondent nos. I"to 3 were elected 09 Directors and the
first appellant as the Chairnman of the Board of Directors.
The case of the appellants is, on the 8th Novenber. 1995
respondent nos. I to 3 wth wunder current designs,
purportedly held a neeting, wthout serving any notice upon
appel l ant  no. | and other 4 Directors supporting him and

passed the foll ow ng resol uti ons:-
"[a] to shift the office of the Club to Respondent

No. | 's office; [b] to renove appellant No. I as
Chai r man; jc] appoint Respondent no.~ | as Chairman in his
place and [d] appoint 12 additional Directors on the Board
of Directors.”

Thereafter on the 13th November, 1995, another neeting
was held by the sane group, viz., respondent nos. 1 to 3,
to approve the minutes of the neeting held on 8th Novenber,
1995. On the 16th Novenber, 1995, the appellants and two
other Directors filed the first Suit No. 7179 of 1995,
challenging the said resolutions passed at the behest ~ of
respondent nos. | to

3, and 4 out of the 12 newy appointed Directors. On
the 18th Mrch. 1997 the City Cvil Court by nmeans of an
order did not interfere with the resolution, so far /the
shifting of the office and renoval of appellant no.l a.s a
Chairman but injuncted the 12 additional Directors which
i ncluded defendant nos. 4 to 8 fromacting as Directors.
Aggri eved by one part of the order, viz., non-interference
with shifting of the office and renoval of Appellant No. J,
the appellants filed FAO No. 274 of 1997 before the High
Court. On the other hand, respondent nos. 1 10 3 and 5
additional Directors being aggrieved by the other part of
t he order, wviz., injuncting 12 Add. Directors from
functioning filed a cross appeal

Subsequently on 21st March, 1997 a .notice was issued
for a neeting of the Board of Directors for the 29th March
1997 for the co-option of another set of additional 12
Directors, in place of the injuncted Directors which
i ncl uded respondent nos. 4 to 8. This led to t he
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appel lants, to file another application on the 27th March

1997, for injunction to restrain these respondents from

holding the said neeting. The court, by an order dated

27.3.1997, however, did not injunct the said neeting, but

directed that any resol ution passed at the neeting shall not

be i nmpl enented for two weeks which was subsequently extended
As schedul ed the said neeting was held,

in which again 12 newy additional Directors wore

appoi nted, including respondents 4 to8.. till such time as
the injunction against the first set of twelve additiona
Directors remained in operation. Next on I1h April, 1997

notices were issued and served upon Directors including
those covered by the aforesaid order dated 27th March, 1997,
proposing a neeting for the 17th April, 1997. Thi s,
according to the appellants, was in breach of the .order
dated 27th March 1997, not to inplement the resolution
appointing themas Directors. 'On an application thereafter
made by ‘'the appellants, the court by an order dated 177
April 1997 recorded respondents’ statenent that co-opted
Directors w1l not be permtted to participate in the said
neeti ng. That neeting was held on the 17th’ April 1997,
under the Chai rmanshi p of respondent no. 1. The appellants
though attended the nmeeting but did so under protest and
wi thout prejudice, which was recorded in the mnutes of the

neeti ng. It is relevant to record, in this neeting,
guestion of the induction of nore new Iife nenbers cane up
for consideration. Rel evant portion of the discussion as

recorded in the mnutes is quoted hereunder

"M Hussain (Appellant No. 1) raised the topic of
new applicant and whether the old practice would be adopted
i n deci di ng menbershi p of new applicant.

Regarding the interview the Ilife nmenber /category
applicant M. Bhathena (Respondent No. 1) pointed out that
in the past each Life Menber applicant was not physical ty
called for the interview........ M. Bhathena proposed
and M. GL. Coenka seconded and it was resolved that all
Life menbers applications, as wel) as any other 3 category,
be invited and becone nmenbers in their respective
categories."

When this series of on-going resolutions was going on
at the behest of respondent no. | and the appellants were
protesting repeatedly through various applications in court,
as aforesaid, then reached sone understandi ng between the
parties.

On the 30* June/2nd July, 1997, the appellants’ appea
from order, as aforesaid, cane up for admi ssion in the Hi gh

Court . On this date, a consent order was passed that a
fresh neeting of the Board of Directors be held with only
those who were on. the Board of Directors on the 8th

Noverber, 1995 under the Chairnmanship of M. Satish Shah,
Advocate to consider the earlier agenda of the 8th Novenber,
1995. Hence, the Hi gh Court passed the follow ng order on
the 2nd July 1997:

“"In view of this. appeal stands disposed of Civi
application also does not survi ve. Sane also stands
di sposed of. In view of
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the fact that appeal has been di sposed of, nothing
survives in the Suit. Parties to withdraw the suit".

This is how proceedings in the first Suit No. 6559 of
1997 is said to have cul m nat ed.

Thereafter in pursuant to the aforesaid consent order
a neeting of the Board of Directors was held on 4th July,
1997 wunder the Chairmanship of M. Satish Shah. Two mgjor
decisions were taken therein. First 16th Septenber, 1997
was fixed as the next date for holding the Annual Genera

Meeting, and secondly, it turned down the proposal to
appoint 12 additional Directors by the group of respondent
no. I by the npjority of 4 to 2. Wwen parties are at

variance then they try to pull other down, disputes start
cropping up froman insignificant to other nagnified issues.
One of such dispute raisedis of the recording of the
m nutes  of the nmeeting dated 4~ July, 1997. According to

respondent no. |, it was the prerogative of the Secretary
to wite the mnutes and thus the mnutes recorded by him
shoul d be accepted. Thi's dispute is because of the
difference in the recording of the mnminutes between one
recorded by the Secretary of respondent no. | and the other

submitted by M. Satish Shah. The significant difference
is in the recording ofltemNo.6, of the agenda of the 8"
Novenber 1995, under

whi ch the appoi nt ment of twelve additional Directors
was c-onsi dw(d. There is nei-ther recording nor any
reference about this consideration in the mnutes prepared
by the Secretary, while inthe recording by M. Sati sh
Shah, it clearly records this. The relevant part of his
report under itemno. 6 is quoted hereunder: -

"1 o. appont 12 additional Direetoi’s whose mtuence,
.contact would assist the club~ to procure attractive
sponsorships as al so those who could spare tinme to assist in
organi si ng and runni ng events.

M. Hoosern (. Appellant No. 1) said-that this item
did not survive because it had been agreed in principle to
hold the Annual General Meeting. M- Swadi, M. Futehally
and M. Bbiwandi walla concurred.

M. Bhathena {' respondent No. 1) and M.

CGoenka opposed. M. Bhat hena said that =~ "he was
di sagreeing because in his view fresh bl ood was required on
the Board. M. Rao abstained. The view of M. Hoosei n
was adopted by a mpjority of 4 to 2.’

{Emphasi s suppli ed)

It was thought, the aforesaid nmeeting will resolve the
conflict and parties shall restrain thensel ves from
precipitating any other issue till the Annual GCenera

Meeting. But it was so done. Now the succeeding facts and

resol utions gave rise to the cause for the filing of
the present second suit. On the 6 Novenber, 1997, notice
was i ssued proposing a neeting for the 13 Novenber, 1997 for
the "Afloption of the previous mnutes" and for fixing a
date for holding the Annual Ceneral Meeting. On the 13*
Novenber, 1997, a neeting was held. in which the appellants
:.r*ed objection about respondent no. | presiding the
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neeting instead of Satish Shah and about the presence of
r espondent nos. 4 to 8. The appellants’ denmand for fixing
an early date of Annual Ceneral Meeting was overruled and
the mnutes of the neeting dated 13th November, 1995. 29th
March, 1997. 17th April, 1997, and m nutes of neeting dated
4th July, 1997 (held as per courts order under chair of M.
Satish Shah), as per the m nutes prepared by the Secretary
of respondent no. | and not as prepared by M. Sati sh
Shall, were approved. Thereafter a notice was served,
proposing tor a neeting on the 19th Novenber. 1997 to
approve and confirmthe mnutes of the neeting dated 13th
Novenber, 1997. The appel l ants attended the neeting and
reiterated their demand, but the same was overrul ed.
Thereafter, on 18th Decenber, 1997 the appellants filed the
aforesaid suit No.6559 of 1997 for the declaration that the
resolutions dated 13th November, 1997 .and 19th Novenber.
1997 are null and void, including the ind uction of newlife

menbers aft er Novenber 1995, as al so he appoi nm ont of
12 new additiona} Directors wh'ch inclucled respondent nos.
4 to 8.

The respondents contested the .said claim of the
appel | ants. Their reply is that the suit is msconceived,
non- mai nt ai nabi e. M. Satish Shah’s mnutes can not be
relied, because it is the prerogative of the Secretary and
it is his obligation to prepare the mnutes of that neeting.

Further, all decisions and resolutions other than the
resol ution dated 8th Novenber, 1995 are valid and binding on
the appellants. Wen earlier suit was withdrawn all interim

orders came to an end.

The trial court dismssed the appellants’ injunction
application and also the contention that the consent order
dated 30th June, 1997 w ped off the earlier resolutions
passed by the Board of Directors. The appellants earlier
sought injunction in the earlier suit, against hoding of
this meeting dated 17th April, 1997 in which new life
menbers were to be taken in and the court did pass an order
not to inplement any resolution passed therein. .the
appel I ant a bei ng aggrieved by the dismssal of the
injunction application filed an appeal before the H gh Court
which was dism ssed. The High Court held, there was  no
effective resolution annulling, rectifying or nodifying

the resolution dated 8th Novermber, 1995. ~The court
rejected the appellants’ contention that order dated 30"

June; 1997. wiped of the the earlier resolutions passed.
It held, neither party agreed nor the Court set aside the
resolution dated 8th Novenber. 1995. It ordered tor

hol di ng. the Annual General Meeting under the Chairmanship
of Shri A P. Kothari, the Conpany Registrar, to hold the
el ection afresh of the Board of Directors. Aggri eved by
this the appellants have filed the present appeal

The nmain thrust of submission on behalf of the
appel lants is, "whether the consent order dated 30th June
1997 wi pes off:

(i) the resolution dated 8th Novenber 1995, in which
(a) 12 additional Directors were appointed;

(b) Appellant no. | was renoved as the Chairman of thé
Board; . . (c) The respondent no. | was appointed as the
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Chai r man of the Board of Directors; and (d) The
adnm nistrative office of the conpany was shifted.

(ii) the resolution dated 29" March 1997 appointing
the second set of 12 additional Directors in place of the 12
aforesaid injuncted additional Directors;

(iii) the resolution dated 17th April 1997 enrolling
dccordnmg to respondent no.l, 57 additional hTe nenbers of
t he company.

The submission is, on conposite reading of the orders
dated 30" June 1997 and 2th July 1997, in the background of
the aforesaid neeting dated 4” July, 1997 of the Board of

Directors. it clinchingly proves that the i mpugned
resol ution dated 8th Novenber 1995 is scored of. |In further
support, it is -submtted that the first, respondent
unanbi guously admts this position in his affidavit in reply
to the affidavit of ‘appellant No. I in the notice of notion
in Suit No.~ 6'559 of 1997. There respondent No. | clearly

averred that there could be no dispute that the neeting to
be held wunder the Chairmanship of M. Satish Shah would
consider the matter de novo and except the resolution passed
in the nmeetng held after: 8th Novenmber 1995 all other
resolutions are valid, inplidely admt that the neeting and
the resolutions dated 8" Novenber 1995 were not valid.
Thus, it proves that the clock was set back to 8th Novenber
1995. Hence all edifices buiJt on it subsequently, through
various resol utions since | ooses its base and also goes. In
any case, the appointnment of  first respondent as the
Chairman of the Board of Directors and of the 12 additiona
Directors is also knocked off. In fact withdrawal of both
the appeals before the Hgh Court and the suit shows that
the entire dispute including renpval of first appellant as
t he

Chai rman, appointment of (12 additional Direotora
including induction of life nmenbers stood dissolved a.nd
settled between the parties. In view of this; al

resol utions passed in a nmeeting at the behest of the first
respondent where he presided as Chairman, are patently
illegal and have no force of |aw

Challenge to the resolution dated 29th March 1997 is
also the sane. |Ita base is alao the resolution dated 8th
Novenber . 1995, which was al so hol d under the Chairmanship
of the first respondent and it al so stands wi ped off by the
consent order dated 30" June 1997. As said before,  when
this neeting was to be hel d, appellants applied for
injunction to restrain respondents from hol di ng this
neeting. On this. Court ordered that any resol ution passed

in this neeting shall not be inplenmented. -By this
resol ution, as aforesaid, 2th set of 12 addi ti ona
Di rect or s-was appoi nt ed. Next chal | enge i s to the
resolution dated 17th April 1997. This resolution is also
challenged on the same ground, viz., it was illegally

chaired by respondent No. 1. Even for this neeting court
directed resolution passed therein shall not be inplenented.
Submission is, this nmeeting was also held in not haste to
overreach the order of the Court. On 10th April 1997 the
aforesaid A O 274 of 1997 was adjourned to 21th April 1997
for

admi ssi on. Coming to know of this, on the 11th Apri
1997 notice was issued for a nmeeting on the 17th April 1997.
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This <clearly exhibits, the unholy notive of the respondents
to overreach the order of the Court. At this neeting it is
said 57 new life nenbers were enrolled. This was opposed by
the appellants in the meeting which was turned down by the
respondent No. 1.

For the respondents the aforesaid submi ssions were
chal | enged. Submi ssion is, both neetings dated 29 March
1997, and 17th April, 1997, were validly held. Even the
court did not grant any stay against holding of these
neeti ngs. These nmeetings were attended by duly qualified
Di rectors. The neetings were chaired by respondent no. I
whose appoi ntnment as the Chairman was held to be valid by a
conpetent court by an order dated 18th March, 1997 in the
Notice of Motion No. 6337 of 1995 in the earlier suit No.
7179 of 1995. Reference is also made to Section 175 of the

Conpani es Act, 1956 - i<e. nembers present at the neeting
could elect anobng one o/ thenselves to be the Chairman
hence no illegality would arise even otherw se, i f
respondent - no. | presided the neeting. The order by

consent on 30th June, 1997 did not and could not w pe off
what was done on the.

atoresaid two dates of nmeetings. There is no order of
the court settina aside these resolutions.

The <crux of the grievance of ‘the appellants which
requires our consideration is three fold: (i) reftioval of
appellant no. | and the appointnment of respondent no.i as
Chairman of the Board of Directors by nmeans of resolution
dated 8~ Noveniber, 1995; (ii) The ~induction of 12
additional Directors through resolution dated 29° March
1997; and finally (iii) the induction of 57 life nertibers
through resolution dated 17111 April, 1997, both of ' these
two | ast meetings were presided by respondent no. |I.

The aforesaid tacts reveal that the proceedings of the
first suit culmnated in the passing of the consent  order
dated 30 Junc/2 July, 1997. It was expected that litigation
would come to an end but that was not to be.. The present
second suit is filed in viewof resolution dated 13
Novermber, 1997 which in effect brings back to life the
matter which was subject matter of the earlier suit. In the
neeting dated 13" Novenber, 1997. the mnmnutes of the
neeting dated 13" Novenber, 1995, 29" March, 1997 and 17~
April, 1997 including the nminutes of the nmeeting dated 4th
July. 1997 as prepared by the Secretary and not by M.
Satish Shah, were approved. The neeting

dated 19" Novenber, 1997 approved and corifirntid
the.m nutes of neeting dated | “~Novenber, 1997, The
guestion is, whether passing of the consent order 'in the
earlier suit obliterates the neetings and resol uti ons passed
on 29th March, 1997 and 17th April, 1997? Al so what was the
resolution passed in the neeting dated 4 July, 1997 and in
this context; whether the m nutes prepared by the Secretary
or what is prepared by M. Satish Shah shoul d be accepted?

It is very unfortunate, though very conmon, in any
organi sation, including conpanies, there is tussle for
hol ding domi nant position to control the ftinctioning of
such organi sation. It is often said, "it is not Iike
sportsman spirit". Meani ng, the spirit of a sportsman is
treated to be highly cooperative even in the hour of defeat.
He is always in the best of spirit. But such spirit now
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even in the field of sports seems to have receded to
obl i vi on. The present conmpany is al so one of such
conpanies, working in the field of sports. But this spirit
between the parties is lacking. The battle of supremacy to
control started between respondent no.l and appellant since
8th Novenber. 1995 leading to two separate suits and the
battle is still raging for about five years.

Now. we proceed to test the submissions for the
appel l ants regaming the consent order obliterating the
resolutions dated 29th March and 17th April, 1997. As we
have said, the nucleus of conflict started on the 8th
Noverber, 1995 when in this Board' s neeting, appellant no.
I was renoved and respondent no. | was appointed in his
place as the Chainnan of the Board of Directors and 12
additional Directors were also appointed. When the first
suit was filed by the appellants, they challongod this
nmeeting as it was held without any notice to them The very
texture of this resolution shows two clear distinctive
groups,  ‘and the group of respondent no. I by renoving
appel I ant - _no. | came infull control of the Board. Next
another neeting was held on the 13th Novenber, 1995 to
confirmthe resolution dated 8th Novenber, 1995. It is at
this stage, appellants filed their first suit on the 16
Noverber, 1995 along with injunction application, in which

12 additional Directors were injuncted to function
However, undaunted another neeting was held wunder the
Chai rmanshi p of respondent no. |, of the Board of Directors

on the 29h March, 1997 in which resolution was again passed
appointing another set of 12 -additional ~Directors till
i njunction against earlier 12 additional Directors renmained
in operation. When this stress and strain between the
parties was going on, with various interimorders  of the
court, good sense prevailed on both-the parties which led to
t he passing, of

the consent order. Through the consent order,  dated
30th June Cfild 2nd. July 3997, the parties -agreed for
hol ding a fresh nmeeting of the Board, under the Chairmanship
of M. Satish Shah, to consider afresh the original agenda
oi 8 Novenber, .1995. In this regard submssion for the

appel | ant s is. even concerned respondents i ncl udi ng
respondent no. | understood that agenda was going to- be
consi dered de novo. For this, reliance is on the follow ng
affidavit filed by respondent no. .1 in reply to the notice

of notion filed before the trial court by the _appellants.
Tlie relevant portion of the said statenent is reproduced
bel ow. -

"1l say that. the gravamen of the charge, inter alia.
levelled in the previous suit revolved round the allegation
that tlie Meeting of the Board of Directors of the C ub held
on 8" Novenber 1997 was never hold and no notice therefor
was given. In viewof the tact that the Club is primarily
brought into existence to pronote notor sports, it was felt
that no scope would be left for any conplaint and therefore
it was agreed that the itenms of Agenda of the said neeting
which was held on 8h Novenber 1995 should be convened de
novo and under the said M: Satish Shah, Advocate."

On tlie ot her hand, | earned counsel for t he
respondents submts that neither the .said consent order nor
the resolution .passed on the 4 ' July. 1997, in any way
set asides any resol utions passed prior to the said consent
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.order. Thus, it would be deenmed that they coitiinued
. hotwi hstandi ng hol ding of the said nmeeting dated 4th July.,
1997.

We have considered the subm ssions made by the parties
i ncluding the various orders passed, both in the earlier and
t he pr esent suit. In our considered opinion, t he
culmnation of the appeal, the suit. by its withdrawal as
per court’s order, as a con, schsequence of the consent order
indicates one and the only inference that once the parties
agreed to hold a fresh nmeeting under the Chairmanship of M.
Satish Shall to re-consider afresh the agenda of the neeting
dat ed 8" Novenber, 1995, then it inplicitly voices, what was
resolved in the said nmeeting earlier is wiped off and has
become non-est. The very re-consideration of the earlier
agenda clinchingly reveals that what was done then is w ped
of . How can earlier resolution dated 8th Novenber, 1995,
woul d 'survive when it is to be considered afresh? o
course, it is open to the Board to pass tile sane. nodi fy
or pass entirely different resolution. Thus. conpany woul d
be bound by the resolution passed in this later neeting.
The High Court commtted error of |aw by concluding to the
contrary. The High Court msdirected itself and mscons
stnied the consent order that "neither parties agreed nor
did the court set aside the resolution of the Board of
Directors dated ' 8" Novenber, 1995™. The effect of
t he. or der.

passed by the court was to undo what was done on tho
8th” Novenber. 1995 and consider the matter afresh. Thi s
was done in the background of the appellants” case that it
was held wthout notice to the appellants. Tins is also
clearly spelt out fromthe aforesaid quoted statement of
respondent no.l hinself. The neeting which was held under
tile Chairmanship of M. Satish Shah was not a neeting to
confirm nodify or annul the resolutions dated 8th Novenber,
1995 but was to consider the agenda afresh. Hence all that
was passed on the 8t hNovenber. 1995 cannot be treated to be
alive after the consent order followed by resolution dated
4th . July, 1997. Thus, appoi ntnent of 12 -additioha
Directors on that date also goes. Sofar renoval of
appel l ant no. | and appoi ntnent of respondent no. | -in his
place, it was fairly agreed to that both will not~ preside
the neetings of the Board, instead M. Satish Shah wll
presi de. In other words, no one could be treated to be the
Chai rman of the Board.

Next we proceed to scrutinize the resolution  dated
4t hJuly, 1.997, which was held as a consequence of the
court’s order, under the Chairmanship of M. Satish Shah.
But here again we find a dispute is raised, whether the
m nutes prepared by the Secretary or the one by the Chairnan
M. Satish Shah. be accepted. W find the mnutes
recorded are at variance

between the two. The relevant variance ia under item

no. 6. in the seoretary report there is no reference of the
conside.ra.tion by the Board for the appointment of 12
additional Directors, while in the report of M. Sati sh

Shah it records so under itemno. 6, which is reproduced
bel ow

“Iltem, No 6: To appoint 12 additional Directors
whose influence, contact would assist,the.clubto procure
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attraotivo sponsorships as also thoso who could spare tjne
to assist in organising and running events.

M. Hoosein said that this item did not survive
because it had been agreed in principle to hold the Annua
Gener al Meet i ng. M. Swadi , M. Fut ehal | y and M.

Bhi wandi wal | a concurr ed.

M. Bhat hena and M. Goenka opposed. M- "Bhathena
sai d that he was di sagreei ng because in his view fresh bl ood
was required on the Board. M. Rao abstained. The view of
M. Hoosein was adopted by a majority of 4 to 2."

Before drawing our conclusion we rmay. refer to
Section 193 of the Conpanies Act, 1956. The rel evant
portion of Section 193 is quoted bel ow -

"Section 193: M nutes of proccedings of genera
neetings and of Board and ot her neetings:

(I-A.) ~Each page of every such book .shall be
iniialled or signed and the |ast page of the record of
proceedi ngs of each books shall be dated and signed -

(Q in the ca.se of mnutes of proceedings of a
neeting of the Board or of.a commttee ‘thereof by the
Chairman of the said neeting or the Chairman of the next
succeedi ng mneeting.

(6) If default is made in conplying with the foregoing
provisions of this section inrespect of any neeting, the
conpany, and ever)' officer of the conpany who is in
default, shall be punishable with fine which my extend to
fifty rupees.

Expl anati on: The chai rman shal |l exerci se an absol ute
discretion in regard to the inclusion O non-inclusion of
any matter in the mnutes on the grounds specified in this
sub-section. "

Wth reference to minutes of the proceedings as to who
shall initial or sign, the sub-section (I-A} mandates, every
page of every booJc shall be initialled or signed including
the |last page of the record of proceedi ngs by the Chairman
of the Board. Under Explanation to sub-section(6) of the
af oresaid Section. Chairman i s enmpowered to exercise an
absol ute di scretion in regard to the i ncl'usi on or
non-inclusion of any matter in the mnutes. Sub- section 6
nmakes defaulters for not conplying the foregoing provisions
puni shabl e with fine. Thus, this section casts an
obligation on the. Chairaian

of the Board, to authenticate the mnutes of the
neeting of the Board. Further when the court directs M.
Satish Shah to preside the neeting of the Board, he acts as
the Chairman mthe said neeting. This apart, in the past,
because of the conflict between two groups, a via nmedia was
found to elimnate this mistrust by appointing a third
agreeabl e person then even if there be conflict, the mnutes
prepared by such third person is to be accepted and not
ofthe other who belong to one of such conflicting group
Hence for all these reasons we have no hesitation to
conclude that the minutes prepared by M. Satish Shall are
to be accepted as authentic.
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According to the minutes authenticated by M. Satish
Shah, under itemno.6, the Board considered the question of
appoi ntnent of 12 additional Directors and after discussion
between the two contesting groups, which is also recorded
therein, the proposal of appellant no. | that this item
docs not survive as it had been agreed to hold the Annua
General Meeting was accepted and objecti on of respondent no.
| that they should be appointed was rejected by the majority
of 4 : 2. Thus, question of appointnent of 12 additiona
Directors cane to an end by the passing of this resolution
If this is the position how can resolution dated 8"
Novenber, 1995 or resolution dated 29th’ March. 1997,
survive so tar appointnent of these 12 additiona

Directors. So if on +the 4*thJuly. 1997 it was
resolved not to appoint .i additional Directors then any
.such 'resolution _including 29thMarch. 199° cannot be
sustained. 1t would be treated to have died both on account
o consent order and the resolution dated 4th July, .1997.
The resol ution date( 27 MNarch, 1997, was itself a
consequential resolution to the. resolution dated 8%
Noverber, 1995, as it appointed 2th set of 12 additiona
Directors in its placetill injunction against the first set
was m operation. This 27th March, 1997 resolution itself
was temporary in nature. Hence we conclude after passing cf
the consent order ‘'and passing of the resolution dated 4
July, 1997 so far appointnent of 12 additional Directors
cannot survive.

This leaves us to the last relevant resolution dated
17th Novenber, 1997 in which 57 life nmenbers were inducted.
This is a neeting admittedly presided by respondent no. I
to which appellants had due notice. Appellant no. | also
partici pated, under protest and w thout prejudice. 'So far
those inducted life nenbers, we tried to find out from the
parties, whether there is any prerequisite or mininm
qualification for their induction. Parties could not point
any such. The dispute, if any, could be that those
i nduct ed. . were brought in by respondent no. | to rmuster
his majority in the Annual General Meeting:

Learned counsel tor the app’aliants referred to The
Conduct of Meetings by T.P.E. Curry and J. Richard Sykes,
Twentieth Edition, which is quoted hereunder: -

"Board Meetings: To constitute a valid board neeting
the. follow ng conditions nust be conplied wth:

( I ) The proper person nmust be in the chair Hs
appoi nt nent is generally governed by t he articl es.
Regul ation 101 of Table A, for exanple, provides that the
directors may elect a chairman of their nmeetings —and
determne the period for which he is to hold office, —and
that if no such chairman is elected, or if at any neeting
the chainman is not present within five mnutes after the
time appointed for .holding the same. the directors present
may choose one of their nunmber to be chairman of the
nmeeti ng.

An appointnent of a chairman of directors nmde in
contravention of the articles is void and is not regul ari sed
by mere acqui escence, and consequently resolutions carried
by the casting vote of such a chairman are inoperative."
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Learned counsel for the appellants also referred to a
decision of dark v- Wrknman (1920) | |I.R  107. Rel evant
portion of the headnote is quoted hereunder: -

"Ail appointment of a chairman oi’ directors nmadein
contravention to Article,s of association is void. and is
not regularized bv nere acqui escence and consequently
resolutions carried by the castina vote of such a chairnan
arc inoperative."

It cannot be disputed that the Chairnman of the Board
of Directors is the central figure in holding the neeting
and is the controlling factor in the conduct of neeting.
Fie authenticates the mnutes of the neeting and perforns
such other functions as enpowered under the Companies Act.
A Chairman is always elected by the Board of Directors thus
he had the full support of the mpjority of Directors which
hel ps him in the control of . neeting and recordi ng
aut henti cated m nutes.

In the present case unfortunately since . 1994
no- Annual General Meeting could be held both on account of
the aforesaid dispute and al so. as per the respondents, the
accounts could not be finalised. Wen appointment of M.
Satish Shah to chair Board neeting was nmade.. both appel |l ant
no 1 and respondent no. | fairly conceded their claim to
preside over the nmeeting. Thus their serious dispute got
temporary respite. Still the question remmins, as to who
could have presided inthe nmeeting dated 17th April, 1997,
which was antecedent to the consent order.. It is true by
that date consent order was

not in existence and the tussle between the two was
conti nui ng. If the resolution dated 8h Novenber. 1995
evaporated, authority of respondent no. | to preside under
it also dissolved, unless sonme fresh authority was given to
hi m Thus without any fresh authority respondent no. I
could not preside in any Board s neeting. In ~.fact this
nmeeting dated 17h April, 1997, at dial point of time was
chall enged and the court on this date injuncted the
respondents to inplemeht the resolution pa:ssed in this

neeti ng. It is during continuation of this injunction
order, the said consent orde,r was passed. Consent order
was to consider 8" Novenber, 1995 agenda de novo. In~ view

of this then how could resolution passed in this  neeting
survive-after passing ot the consent order

In the neeting dated 4h July, 1997, no resol ution was
passed as to who shall henceforth preside in the neeting of
the Board of Directors. The resolution dated on 4h  July.
1997 could be construed that the parties differed the

guestion as to who shall preside the nmeeting till hol ding of
fresh election of the Board of Directors in the Annua
(general Meeting. It is significant in tlie mnutes
recorded by M. Satish Shah that before item no. | was
taken up M. Bhiwandiwalla and M. Bhathena (respondent
no. 1) stressed the need to hold an early Annual Cenera

Meeting. Another Director M. Swadi also

-suggested the sanme ior electing a new Board which
could finalise the accounts. Finally, M. Bhi wandi wal | a.
suggested the follow ng: -

"(i) that the Accounts be finalised and approved as
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soon as possi bl e.

(ii) that all the nenbers of the present Board should
resign and an entirely new Board shoul d be el ected: and

(iii) that in any event tlie Annual General Meeting
shoul d be convened as early as possible even if the Accounts
were not ready.

The other nenbers were agreeable to this and it was
resolved that the Annual General Meeting should if possible
be held on 16h Septenber, 1997."

This also indicates that the Board desired hol ding an
early Annual General Meeting and in favour of all menbers of

this Board resigning. I'n this context presiding by
respondent no. I as Chairman of the neeting held on 17th
April, ~cannot be held to be proper. However, on the other

hand a submi ssion i's, even where there is no Chairman or in
case the Chairnan not present or as in the present case it
is indispute, it is open for the Board of Directors to el ect
any one to function as suchin any nmeeting. But this is
neither the respondents’ case nor it is shown that he was
el ected as such on that date.

.H's authority if at all was only through the
resol uti on dated 8t h Novenber, 1995.- " Strong subm ssion tor
the respondents was that a.ppointnent of respondent no. I
as Chairman was held to be valid by a competent court of |aw
by order dated 18h March, 1997 in Notice of Mdtion No. 6337
of 1995. But this order was chall enged by the appellants
through A O No. 274 of 1997 in the High Court. It is in
this extent that consent order was passed which obliterated
various resolutions including of 8th Novenmber, 1995, So
this subm ssion of respondents has no force.

Lastly, we have considered the question of induction
of 57 new life nmenbers. So far .in their application no

defect could be pointed out. It is true, these new life
menbers are not parties before us. It - will be in the best
of interest .that question of their induction as life

menbers instead of rejecting, beplaced for consideration, in
the Annual General Meeting to be held by the Conpany. So we

cone to the conclusion, that neeting dated 17h April, 1997
was not only not conducted 'in the proper perspective but it
al so. suffers from procedural irregularities. This was

part of the tussle between the two groups. to gain the
majority over the other. However, it would not be proper to
reject the Ilife nmenbers’ application. So in order to

keep the interest of the life nenbers, we direct that
their cases be plac before the next Annual Ceneral Meeting
to he held for its consideration. Since the dispute, as to
who shall preside, is still not resolved, in spite of  this
long drawn litigation which can only cone to an end by fresh
ejection of the Board of Directors in the next Annua
General Meeting, it is proper in the interest of the Conpany
that neither appellant no. | nor respondent no. | presides
in any Board of Directors’ nmeeting.

Thus, so far the direction of the H gh Court to hold
Annual General Meeting under the Chairmanship of M. AP
Kothari, the Conpany Registrar seens to be proper, hence
needs no interference to that extent, The relevant portion
of this is quoted hereunder:
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"However, it is clear that a neeting of the Board of
Directors has been held pursuant to an order passed by this
Court and it is conmon ground betore nme that the Board of
Directors decided to hold the annual general neeting of the
conpany imrediately, in this view of the matter, therefore,
in my opinion, it would be just and proper to direct that
the Annual General Meeting of the Conpany should be held tor
hol ding elections to the Board of Directors of the Conpany.
In nmy opinion, considering that the parties are fighting, it
woul d be proper to direct that the Annual Genera

Meeting should be held under the Chairmanship of Shr
A.P. Kol hari, the Conpany Registrar."

Hence for all~ the-aforesaid reasons we allow the
appeal of the appellants, se aside both the judgments of the
Hi gh Court dated 10th February, J999, except to the
aforesaid extent, and the trial court order dated 9h July,
1998, and further direct holding of Annual General Meeting
at the earliest wunder the Chai rmanship of M. AP
Kot hari . . Regi strar Conpany as aforesaid. Even if any
prior meeting before Annual General Meeting is to be held of
the Board of Directors, the same shall also be presided by
die sane M. A/P. ~“Kothari, Registrar. In view of the
af oresai d findings our conclusions are:

(A) Neither  appeyllant no.~ I' HOP respondent no.
|"shall preside in any of the ' meetings of the Board of
Di rectors.

(B) The appointnent of 12 additional Directors cannot
be sustained. . Hence resolutions dated 8h Novenber 1997
and 29h March, 1997 and 17th April, 1997 stand obliterated
i nview of the consent order dated 30t h June/2nd July, 1997:

(C So fer resolution dated 17th April, 1997 for the
i nduction of 57 life X- nmenbers, in view of our findings,,
they not-be deened to . have been

i nducted on that date as menber but their induction as
such would be placed tor consideration before the Annua
General Meeting to be held later.

(D)- Annual Ceneral Meeting shall be held under the
Chai rmanship of M. A P. Kothari, Registrar, Conpany who
shall expedite the holding of Annual CGeneral Meeting at a
very early date. possibly within three nonths of this order
bei ng conmuni cated to him

Accordingly, the aforesaid appeal is allowed. Cost s
on the parties.

Ofice shall send a copy of this order to the M.
A.P. Kothari, Registrar. Conpany.




