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ACT:
Industrial dispute-IIlegal strike-Lock-out-Notice |ock-out
and asking’ worknen to resune work-Workmen’s right to be
taken back without condition-Wrknmen taken in custody by
pol i ce- - Ref usal of |eave-Discretion of t he enpl oyer -
Di smissal of worknen Powers of the Industrial Tribunal to
interfere.

HEADNOTE

On account of the continued-illegal stoppage of work, ’glow
down’ tactics, and ‘strikes indulged in by the workmnen
despite the advice of their Union, the appellant conpany
i ssued a notice dated August 23, 1953, that /in consequence
of the illegal strike the Managenent has no option but to
declare a lock-out of the entire works except the specia
shifts with effect from August 24, 953 The services of " al
other workers shall be deenmed to be discharged with effect
from August 24, 953." Subsequently, the conpany lifted the
| ock-out. and gave notice on Septenber 17, 1953, to the
effect that all enployees on the Wirks rolls of the Conpany
on August 23, 1953, and who wish to report for~ duty, nust
resune work on Septenber 18, 1953 A third notice /gave
extension of tine to the workmen to resume work. The
guestion was whether the notice dated ' August. 23, 1953,
termnated the services of the respondents by /discharging
themwith effect from August 24, 1953, and the notice dated
Septenber 17, 1953, nerely gave them an opportunity of re-
enpl oyment at the pleasure of the conmpany on ful filment of
certain conditions.

Hel d, that, on a construction of the notices, the expression
"shall be deened to be discharged" had to be read in the
context of the declaration of a |lock-out, and the intention
of the conmpany was that the enpl oyees whose enpl oynent bad
been refused during the period of |lock-out were to be
permtted to resume work without any conditions if they
reported for duty by a particular date, and on fulfilment of
a condition if they reported for duty after that date.

Were sonme of the workmen who were taken in custody by the
police applied for |eave when in custody but were refused
| eave by the conpany acting under Standing Order No. o, and
the Labour Appellate Tribunal took the view that as the
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workmen were in custody the conpany was not justified in
refusing |eave, held, that whether in such circunstances
| eave should be granted or not nust be left to the
di scretion of the enployer, unless, it was proved, that it
was a case of colourable or mala fide exercise of power
under the Standing Order.
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Burn and Co., Calcutta v. Their Enployees, [1956] S.C. R
781, foll owed.

The powers of an Industrial Tribunal to interfere in cases
of dism ssal of workmen by the conmpany, are not unlimted
and the Tribunal does not act as a court of appeal and
substitute its own judgnent for that of the managenent. It
will interfere (1) when there is want of good faith, (2)
when there is victimisation or unfair |abour practice, (3)
when the nanagenment has been guilty of a basic error or
viol ation of a principle of natural justice, or (4) when on
t he materials the finding is conpletely baseless or
perver se.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON: CGivil Appeal Nos. 44,45, 336,
and 337 of 1957.
Appeal s by special |eave fromthe decisions dated 29th June,
1956, of the Labour Appellate Tribunal  of India, Calcutta in
Appeal s Nos.. 'Cal.?223, 226, 247 and 250 of 1955.
M C. Setalvad, Attorney-General for India, Dipak Datta
Chaudhury and B. N Ghosh, for the appellants in C. A No.
44 and respondents in C. A No. 45.
M C. Setalvad, Attorney-Ceneral forIndia, S. N Mikerji
and B. N. Ghosh, for the appellants in C. A Nos. 336 and
respondents in C. A No. 337.
S. K.  Acharya, Arun_Kumar Dutt, D. L. Sen G@upta and
Sukumar Ghosh, for the appellants in C. A Nos. 45 & 337 and
respondents in C. A Nos. 44 & 336.
1957. Cctober 15. The Judgnent of the Court was delivered
by
S. K. DAS J.-These four appeals by special |eave arise out
of certain |abour disputes between the enployer,  Messrs.
Indian Iron and Steel Conpany Limted and the Indian

St andard Wagon Conpany Limted, Bur npur, Asansol
(hereinafter conpendiously referred to as the Conmpany) on
one side and sone of their enployees on the other. Messrs.

Martin Burn Limted, 12 Mssion Row, Calcutta, are the
Managi ng Agents of the Conmpany. Oiginally, the case out of
which Cvil Appeals 44 and 45 have arisen was known as the
case of 144 worknmen, and the other case out of which G vi
Appeal s 336 and 337 have arisen was known as the case of 74
wor kmen. At present, the
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nunber of worknen involved in the four appeals is nuch
smaller. Civil Appeals 44 and 45 go together as they  arise
out of the sanme decision, Cvil Appeal 44 being on behal f of
the Conpany in respect now of 104 respondent worknmen, and
Cvil Appeal 45 on behalf of 103 out of the said 104
wor ken. Simlarly, Cvil Appeals 336 and 337 go together
and arise out of a commn decision, Cvil Appeal 336 being
on behalf of the Conpany in respect of 10 workmen in three
groups and Civil Appeal No. 337 on behalf of 31 worknen.
The facts of these tw sets of appeals are sonewhat
different, and it will be conducive to convenience as also
to clarity of discussion of the issues involved, if the two
sets are dealt with separately.
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Cvil Appeals 44 and 45.
We take up first CGvil Appeals 44 and 45. Wth regard to
these appeals the relevant facts are these. In 1947 the
Asansol Indian Iron and Steel Workers Union with one Prof.*
Abdul Bari as President was recogni sed by the Conpany. On
the death of Prof. Bari, one M. Mchael John becane
President and the Union continued to be recognised by the
Conpany. In 1951 the Conmpany was declared a Public Wility
Service under the Industrial Disputes Act, 1947. It was
al  eged on behal f of the Conpany that on Septenber 12, 1951
a procedure was established for an amicable settlement of
such disputes as mght arise between the Conpany and its
enpl oyees. The procedure was substantially this: in case of
a dispute regarding an individual enployee, the dispute
woul d be referred first to the Shop-in-charge and then to a
Wor ks Conmi ttee, ~and the Union would di scour age an
i ndi vi dual approach to the managenment of the Conpany; if the
Wrks Conmttee was able to effect a settlement, it would be
final; but if it failed, the Union could take up the case on
nerits, wth the nmanagenent of the Conpany. The above
procedure, it is stated, was accepted at a joint neeting of
the Wrks Committee hel'd on Novenber 13, 195 1. Then we come
to 1953. The case of the conpany was that on January 18,
1953, certain workers of the, Hot MIIs
670
section resorted to an illegal stoppage of work, and on the
next day all the three shifts of the Hot MIls section
comenced a ' slow down’ strike. This adversely affected the
production of the Conpany, and it addressed a letter to the
Secretary of the Union on January 27, 1953, drawing the
attention of the Unionto the illegal stoppage of work and
"slow down’ tactics; the letter further stated that if there
was no inprovenent in the attitude of the workers, the
Conpany would be conpelled totake such action as it
consi dered necessary to bring about resunption of norma
work. Two days later, the workers of the Hot MIls section
submitted certain demands, (but not through the Union. Wth
regard to the demands nade by the workers of the Hot- MIIs
section, they were informed that joint petitions, wthout
reference to the Union or the Worrks Committee, would not . be
accepted and so long as normal work was ~not resunmed, no
consideration could be given to the denands  nade: It
appears that the Union also inforned the Conpany that the
wor kers concerned had made no representation to the Union

and the Union did not support their activities. It is
obvious that at this stage there was a cl eavage between somne
of the workers of the Hot MIIls section and the Union. The

Conpany then issued certain notices to the workmen advising
them of the consequences of their action.. The /'workers in
their turn elected a committee of six men to /'press their
demands; the Conpany, however, refused to  negotiate wth
this conmittee. The inpasse continued and in March, 1953,
there was a tripartite conference between 'the Labour
Conmi ssi oner of the Covernment of West Bengal, the GCenera
Manager of the Conpany and the President of the Union
Before this, the Conpany had issued a notice closing 'B and
"C shifts of the Hot MIls section. The tripartite
conference cane to certain conclusions but failed to restore
har mony, and one of the reasons for its failure was that the
representatives of the workers of the Hot MIIls section were
not included therein. The workers’ conmttee protested
agai nst the closing of two shifts, and the trouble continued
till April 8, 1953, when the Conpany
671
i ssued a notice to the workmen that unless they voluntarily




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 14

recorded their willingness to do nornmal work, they would be
consi dered as no | onger enployed by the Conpany from2 p.m
on April 10, 1953. It was stated that on April 11, 1953,
sone 700 workers resorted to an illegal stoppage of work.
The Labour M nister, CGovernnent of Wst Bengal, then visited
Asansol, and net the representatives of the workers, and of
the Union and the Managenent. He made sone suggestions,
whi ch did not however end the trouble. Meanwhile, an Action
Conmittee was set up by the workmen. There was a strike on
April 27, 1953. The Sub-Divisional Magistrate, Asansol

promul gated an order under s. 144 of the Code of Crinina
Procedure and the situation continued to worsen. |Iron and
Steel were declared to be essential to the Ilife of the
conmunity under the provisions of the West Bengal Security
Act, 1950, andleave to all enployees was stopped by the
Conpany. Sone 38 workers of different departnents were
di scharged for alleged disobedi ence of orders, and on August
18,1953, ~the Action Committee gave a strike notice to the
Conpany, stating that the worknmen would resort to strike and
abstain fromduty from Septenber 11, 1953. W now cone to
the crucial date, August 23, 1953. On this date the Conpany
declared a |ock-out and issued a notice, which nmust be set

out in full, because a good part of the argument of |earned
counsel for both parties has centred round this notice
" NOTI CE.

Having regard to the continued existence of the go. slow
strike and the unsatisfactory working of the Plant and in
consequence of the illegal strike which took place on-

(1) 18-1-53.

(2) 9-3-53.

(3) 11-4-53 to 20-4-53.

(4) 27-4-53 and 28-4-53.

(5) 15-7-53.

the Managerment has no option but to declare a |lockout of the
entire works except the special shifts in the
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Hot MIlls Section of the Sheet MIls wth effect from
Monday, the 24th August, 1953.

The foll owing Departnments will continue to operate:

No. 3 Boiler Plant.

No. 2 Power House

Nos. 1 and 2 Reservoir Punp Houses:

Ri versi de Punp Station

Town Water Wrks.

Town Sub- Station.

Coke Ovens.

Wrkers required in the above Departrments will be notified.
The services of all other workers shall be deemed to be
di scharged with effect from Monday,

August 24th, 1953.

Bunpur (Sd.) J. McCraken

23rd August, 1953. General Manager."

On Septenber 17, 1953, another notice was issued by the
Conmpany |lifting the lock-out with effect from 6. __a m on
Friday, Septenber 18, 1953. This notice stated inter alia:
"Al'l enployees on the Wrks rolls of the Conpany on the 23rd
August, 1953, and who wish to report for duty, must resune
work between 6 a. m on Friday, the 18th Septenber, 1953,
and 10 p.m on Saturday’ the 19th Septenber, 1953, on their
regular shift. [If, however, any worker in the vicinity of
the Works is unable to resunme duty on account of illness, he
should report hinself to the Conpany’s Medical authorities
or if unable personally to attend, send witten intinmation
of his sickness to the Conpany by Saturday, the 19th
Septenber, 1953. |In the latter case the Conpany will make
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arrangenents for his nedical exanination. Such worker
should resunme duty fromthe date he is declared fit by the
Conpany’s Medi cal authorities.
Any wor ker who has left the vicinity of the Wrks nay resune
duty on or before Thursday, the 24th Septenber, 1953,
provi ded he produces evi dence-satisfactory to the Conpany of
hi s absence. "

On Septenber 23, 1953, the Conpany issued a third notice,
whi ch quoted a request received fromthe
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President of the Asansol Iron and Steel Wb rkers Union for
extension of the tine given to the worknen to resune work,
and then concl uded as foll ows:

"The Conpany is pleased to accede to this request to the
extent of one week's extension and its notice No. GM CS-
3B/ 571 dated 17-9-53 may be considered amended accordingly,
i.e., the extension will be until Friday, the 2nd Cctober,
1953. "

O/ the workmen with whom we are now concerned, 98 worknen
reported for duty on October 1, 1953, 4 reported for duty on
Cctober2, 1953, and one on Cctober 9, 1953. They were not,
however, allowed by the Conpany to resunme their duties.
This led to an industrial dispute which the Governnment of
West Bengal referred to the Fifth Industrial Tribunal. The
two issues/ were-(1l) whether the Conmpany was justified in
keeping the workmen nentioned in three lists A, B & C, out
of enploynent; and (2) whether the said worknen were
entitled to enploynment and any other relief and/ or
conpensati on. The Tribunal held that all the workmen who
turned up on or before Cctober 2, 1953, in pursuance of the
notices issued by the Conpany were entitled to be taken back
into enploynment wthout condition and of the two nen who
cane |ater, one was ill of typhoid fever and had sufficient
reason for reporting hinmself for duty on October 9, 1953.
On the second issue, the Tribunal said:

" Accordingly, | award that these nen,  barring Shr
Sat yanarayan, No. 5 of thelist C, attached to the order of
reference, would get half salary for the entire period from
the 2nd Cctober, 1953, up to the date of their ‘actual return

to duties after this award. | allow only half basic pay and
no dearness all owance and no other allowance."
From the decision of the Fifth Industrial Tribunal, two

appeals were preferred to the Labour Appellate Tribunal
Cal cutta. The appeal on behalf of the Conpany was nmainly
against the order directing that the enployees who had
turned up on or before Cctober 2, 1953, nust be taken /back
in enploynent, and the appeal on behalf ~ of the worknen
rai sed the question
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that full conpensation should be given to the work., nen who
were directed to be taken back in enploynent. The Labour

Appel l ate Tribunal dismni ssed both appeal s-the appeal of the
Conpany on nmerits, and the appeal of the workmen on the
ground that it did not involve any substantial question of
law. Both parties then asked for and obtai ned special |eave
from this Court to appeal fromthe decision of the Labour
Appel l ate Tribunal, Calcutta.

In Civil Appeal No. 44, M. M C  Setalvad, Attorney-
General, has appeared for the Conpany and has argued that
both the Tribunals below went wong on principle in
construing the notices dated August 23, 1953, and Septenber
17, 1953, respectively. According to him the continued
illegal stoppages of work, ’'slowdown’ tactics and strikes
indulged in by the worknen despite the advice of their
Union, left the Conpany no alternative but to discharge the
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wor knmen, except in some essential departnents, with effect
from August 24, 1953, and the notice dated August 23, 1953,
though it stated that the Conpany declared a | ock-out of the
entire Works except for some special shifts, really
term nated the services of the respondents by discharging
them with effect from August 24, 1953. He has further
submitted that the notice dated Septenber 17, 1953, did not
revoke the earlier order of discharge, but nerely gave the
respondents an opportunity of reenploynent at the pleasure
of the Company on fulfilment of certain conditions. The
| earned Attorney-Ceneral contends that if the notices are so
construed, then the Tribunals below are wong in holding
that the respondents are entitled to be taken back in
enpl oyment as of right. He has further subnitted that the
Fifth |Industrial Tribunal was wong in law in holding that
there could not be a lock-out and discharge at the sane
time.
I'nour view, the two notices in question are not capable of
bearing the construction which the learned Attorney-Genera
has pressed for our acceptance, apart altogether from the
qguestion if under the Industrial Disputes Act, 1947, there
can be a simultaneous order of discharge and |ock-out in
respect of the
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sanme enployees. The question of constructionis really a
guestion of /ntention-to be gathered primarily from the
words used in the docunents; and if the word-. wused are
anmbi guous, then surroundi ng circunstances can be | ooked into
for the purpose of construing the notices. It is worthy of
note that the first notice states inter alia that in
consequence of the illegal strikes which took place on
several previous dates, the Managenment has no option but to
declare a |ook-out of the entire Wrks except some specia
shifts with effect from Monday, August 24, 1953; then in the
concluding portion the notice states-" The services of al
other workers shall be deened to be discharged with effect
from Monday, August 24, 1953. The expression " shall be
deened to be discharged has to be read in the context of the
declaration of a lock-out; such an expression is neither
usually enployed nor apt to effectuate an intention to
term nate the services of the worknen altogether. A | ock-
out’, according to the definition in the Industrial D sputes
Act, 1947, neans the " closing of a place of enploynent, or
the suspension of work, or the refusal by an enployer to
continue to enpl oy any nunber of persons enployed by him "
In this context, the notice when it said that the services
of all other workers shall be deened to. be discharged with
effect fromthe date of the lock-out really nmeant that the
Conpany refused to enploy the respondent worknen during the
peri od when the place of enploynent was closed. The second
noti ce dated Septenber 17, 1953, places the matter beyond
any doubt. It starts by saying that the "nanagenment @ have
reasons to believe that nmany workers are ‘desirous of
resuming work" etc.; then it states that "all enployees .on
the Wirks rolls of the Conpany on August 23, 1953, and ~who
wi sh to report for duty, nust resune work between 6 a.m on
Friday, Septenber 18 1953, and 10 p.m on Sat ur day,
Septenmber 19, 1953." The expressions used in the second-
notice clearly show that the intention was not reenpl oynment
of discharged workmen, but resunption of work by enployees
who desired to resune work and whose enploynent had been
st opped on account of the 86
676
| ook-out. The third notice dated Septenber 23, 1953, which
extended the date of joining to Cctober 2, 1953, again said
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that " a large nunmber of workers m ght have been prevented
fromresunmng their work for reasons beyond their control "
and gave that as the reason for extending the date. |If the

three notices referred to above are read together against
the background of events which bad happened prior to August
23, 1953, the only reasonable construction is the one
adopted by the Tribunals, viz., that the enployees whose
enpl oynent had been refused during the | ockout wer e
permtted to resunme work without any conditions if they
reported for duty by a particular date, and on ful fil ment of
a condition if they reported for duty after that date.

The |learned Attorney-General has referred us to some ora
and docunentary evidence to show that the worknen thensel ves
under st ood the notice dated August 23, 1953, as a notice of
di scharge. He has referred particularly to the letter dated
Septenber 2, 1953, written by the Action Conmittee to the
CGeneral Manager of the Conpany in which the notice dated
August 23, 1953, was referred to as " an illegal and
unconstitutional notice of discharge”". On the other side,
M. ~S. K. Acharya appearing for the respondent worknen has
referred us to the evidence given by some of the Conpany’s
servants, which showed that no formal order of discharge was
recorded in the service book of the enployees, as required
by the rules; nor any notice of one nmonth given for
di scharging’ the worknen; but on the contrary the worknen
were given continuity of service for the entire period of
their absence. We do not, however, -think that when the
words used iin'the notices sufficiently and clearly bring out
the intention of the Conpany, it is necessary to refer to
ot her evidence in the record. Moreover, this Court does not
sit as a regul ar Court of appeal over Industrial Tribunals,
and does not ordinarily subject the evidence given on behal f
of the parties to a fresh review and scrutiny, unless it is
shown that exceptional or special circunstances exist, or
that substantial and grave injustice has been done or that
the case
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in question presents features of sufficient/ gravity to
warrant a review of the decision appeal ed from

It is necessary now to consider an alternative argunent . of
t he | earned Attorney-Ceneral-. He has  contended t hat
assumng that the notices bear the construction which we
have put on them the respondent worknmen did not join on or
before Saturday, Septenber 19, 1953,--the |latest day by
which they could resume work without any condition; they
reported for duty on Cctober 1, 1953, or October 2, 1953,
but failed to produce evidence satisfactory to the Conpany
of their absence as required by the notice dated Septenber
17, 1953, and, therefore, they were not entitled to be taken

back as of right and w thout any condition. 1t /is necessary
to state here what happened between Novenber 1953, and Apri
1954. It appears that a large nunber of | worknmen who

reported for duty on Cctober 1, 1953, and Cctober 2, /1953,
were subsequently interviewed, and as a result of that
interview 144 worknen were not taken back to ‘enploynent.
VWhat happened at the interview was stated by Shri S K
Kanwar, w tness for the Conpany, who said

" Question: Wy these 144 nmen were not taken ?

Answer : These men were interviewed, but they could not
give satisfactory explanation for not reporting for duty
within the time given. These nmen did not conply wth the
condition laid down in the notice of the 17th Septenber,
1953. What ever happened during the interview has been put
inwiting."

The witing which enbodied the result of the interview was
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not, however, produced. The sane witness said that sone
wor kmen who were al so subsequently interviewed were taken
back wi thout any expl anation of their absence. The evidence
on this point is very Conflicting; one witness said that
about 2,000 nen cane to the nmain gate of the Conpany on
Cctober 1, 1953, and Cctober 2, 1953, and from October 2,
1953, the instruction of the conpany was " to take back only
those who were not harnful to the running of the factory".
Anot her witness said that he did not
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renmenber if any of the respondent worknen appeared before
him on October 1, 1953, or Cctober 2, 1953, and if any of
them gave any reasons for their absence. In view of the
conflicting evidence on the point, it is not possible to
proceed on the footing that the respondent worknmen failed to
produce satisfactory evidence of their absence, and that was
the reason why they were not taken back by the Company. The
I'earned Attorney Ceneral drew our pointed attention to the
evidence of Shri Pronmptho Nath Miukherji, witness No. 9 for
t he ~worknen, who said: "Wen the | ock-out was lifted I did
not think it proper-to join imredi ately because nost people
were then outside, secondly, my colleagues and others had
not then joined, and. lastly, ny social status in the place
conmbined with the above circunstances restrained nme from
joining." It may be that some of the worknen could have
presented thenselves earlier than they actually did, But
that does not prove that the Conpany refused to take only
those worknen who had failed to produce sati sfactory
evi dence of  their absence.” If that was the case of the
Conpany, then it shoul'd have produced the witing which
enbodied the result of the interview or given sufficient
evidence to establish that ineach case the respondent
workmen failed to produce satisfactory evidence of absence.
On the contrary, the Tribunal -~ found that ' the Conpany
scrutinised the conduct of the workmen to find out how far
they were associated with the Action Commttee, how far they
took part in the neetings, etc., and on that basis, sone
wor kmen were taken back and some were not taken back.. It is
somewhat late in the day to try to nake out a case that each
of the respondent workmen in these two appeals failed to
produce satisfactory evidence of their absence.

For these reasons, we do not think that the appellant
Conpany in Civil Appeal 44 has nade out any case for our
interference wth the decision appealed from There was
some argunment before us as to the illegal nature of the
strike declared by the workmen and also as to the legality
of the | ock-out declared by the Company. W do not pause to
deci de those
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guestions, because it is unnecessary to do so in the pre-
sent appeals. We nust meke it clear, however, that our

reluctance to pronounce on the conduct of the workmen prior
to August 23, 1953, does not signify an approval of & that
conduct which rightly cane in for a good deal of criticism
by the Industrial Tribunal. It has been sonmewhat faintly
suggested that iif the notice dated August 23, 1953,

termnated the services of the workmen and the second
noti ce, dated Septenmber 17, 1953, operated as a conditiona

revocation of the wearlier notice, then there was no
consideration for the condition inposed and the Conpany
could change its mnd-: and ignore the condition. In the
view which we have taken of the three notices, it becones
unnecessary" al so to examnmine this subni ssion

As to Civil Appeal 45 on behalf of the workmen in which the
prayer is for payment of full compensation, it is sufficient
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to state that no question of principle is involved. The
Fifth Industrial Tribunal refused to give conpensation, for
the period anterior to Cctober 2, 1953, on the. ground that
the worknen thensel ves tried to coerce the Conpany by ’slow
down’ tactics etc.; for the period after GCctober 2,’1953,
the Tribunal allowed half the wage as conpensation on the
ground that sonme of the worknen were near Burnpur and i ght
have joined earlier, sone clained to cone back to their
services as of right w thout any explanations and none of
the worknen had done any actual work for the period. As we
have said, no question of principle is involved and we do
not think that the Tribunal has commtted any error in the
matter of awardi ng conpensati on.

Cvil Appeals 336 and 337.

W now turn to the other two appeals. W have stated that
the case out of which these two appeals have arisen dealt
initially with 74 workmen who had been discharged or
suspended” by the Company for" one reason or another.’ The
qguesti on which was referred to the Fifth Industrial Tribuna

was ~whet her the discharge and/or suspension of these 74
workmen-was justified if not, to what relief these nen were
entitled. The Tribunal classified these nen in f our
cat egori es- -
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(1)those whose services were ternmnated in accordance wth
the Standing Oders of the Conpany, for absence without
perm ssion  for 14 consecutive days; (2) those who were
di smi ssed for mjor misdeneanor; (3) those who wer e
suspended but. whose cases coul d not be disposed of finally;
and (4) those who were dism ssed for disobedi ence of orders
and other activities-in pursuance of a concerted plan of
"go-slow' strike. The Tribunal considered the case of each
wor kman under the four categories nentioned above and
ordered reinstatenent of 25 out of 74 workmen and granted to
24 of the workmen directed to be reinstated  conpensation
equal to half basic pay for the period of forced
unenpl oynment . From the decision of the Fifth Industria

Tribunal two appeals were taken to the Labour Appellate
Tribunal, Calcutta,-one on behalf of the Conpany and the
other for the workmen. The - Labour~ Appellate Tribuna

di sm ssed both the appeals. Hence the two appeal s before us
by speci al |eave.

In Cvil Appeal 336 we are concerned with only 10 worknen,
seven of whomfall in the category of those whose services
were termnated in accordance with Standing Orders of the
Conpany for absence w thout permission for 14 consecutive
days. These seven nen are-(1l) Banmapado Mikherji, (2)
Chandr asekhar Miukherji, (3) N az Hossain, (4) Dhani Ram (5)
Chandrabhan Sing, (6) Raja Sing, and (7) Jai Kishore Sing.

Two others, Samar Sen and Abharani Debi,” fall in the
category of those who were said to have been disnissed for
maj or m sdenmeanour . The tenth worknman H mansu Chatt or aj

falls in a class by hinself.

In Cvil Appeal 337 on behalf of the worknen there are 31
appel l ants, nine of whom (except Sanar Sen) are those who
figure in the Conpany’'s appeal. The rest are those who were
not ordered to be reinstated. The cases of two of these men
Akka Hossain and D. P. Das, have been specially placed
before us by M. S. K Acharya, on the ground that Akka
Hossair, stands on the same footing as H mansu Chattoraj and
D. P. Das on the same footing as those whose | eave was not
granted and who were absent for 14 consecutive days without
perm ssion.

681

We now proceed to consider the cases of the 10 worknen in
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Cvil Appeal 336. Let us first take the seven worknen who
were absent wi thout |eave for 14 consecutive days. Standing
Order No. 9 of the Conpany, which is the relevant Standing
Order on the subject, is in these termns:

" Absent eei sm-Wrkers absent without |eave will be subject
to di sci plinary action. Overstaying |eave wil | be
consi dered as absence without | eave.

Any worker who is absent for 14 consecutive days w thout
permssion wll be automatically discharged. Also, any
worker who is absent for 14 individual days during any
period of 12 nonths is liable to discharge."

VWhat happened in the case of these nmen is that on diverse
dates between July 5, 1953, and July 10, 1953, they were
taken in custody by the police and renmined in custody for
sonme time; they applied for | eave when in custody but |eave
was refused. The I'ndustrial Tribunal took the view that
Standing Order No. 9 was not an inflexible rule, and a nere
application for | eave was sufficient to arrest the operation
of / the Standing O der-. When the case was before the
Appellate ~ Tribunal, M. S. K Acharya on behalf of the
wor kmen~ conceded that he was - not in a position to support
the view of the Fifth Industrial Tribunal in this respect;
he contended, however, that the Industrial Tribunal had in
each case considered the justification for absence without
| eave, and in view of the circunstance that the nen were in
custody, the Conpany was not justified in refusing |Ieave.
This contention found favour with -the Labour Appellate
Tri bunal

The point is now covered by a decision of this Court: Burn
and Co., Calcutta v. Their Enmployees(1). in that case one

Ashi mananda Bannerji —was arrested tinder the Wst Benga
Security Act and detained in jail fromJanuary 25, 1949, to
April '5, 1949. The Conpany termnated his services on

April 22, 1949, on the ground of continued @ absence. The
Appel ate Tribunal Ordered his reinstatenent on the ground
that he had been discharged w thout a charge and w thout

hol di ng
(1) [1956] S.C.R 781, 798.
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an enquiry. This Court observed:

"W are unable to agree with this decision.. The ground of
di scharge is the continued absence of the enployee, and his
inability to do work, and it is difficult “to see what
purpose would be served by a formal charge being  delivered
to himand what concei vabl e answer he could give thereto.
The order of the Appellate Tribunal is manifestly erroneous
and nust be set aside."

The sane principle should apply in the present case. It is
true that the arrested men were not in a position to cone to
their work, because they had been arrested by 'the police.
This may be unfortunate for them but it would be unjust to
hold that in such, circunstances the Conpany | rnmust always
give leave when an application for |leave is ' nade. If 'a
| arge nunber of workmen are arrested by the authorities .in
charge of |aw and order by reason of their questionable
activities in connection with a |abour dispute, as in this
case, the woirk of the Conpany will be paralysed if the
Conpany is forced to give leave to all of themfor a "nore

or less indefinite period. Such a principle will not be
just; nor will it restore harnony between | abour and capita
or ensure nornal flow of production. It is immteria

whet her the charges on Which the worknen are arrested by the
police are ultimately proved or not in a court of |aw The
Conpany must carry on its work and may find it inmpossible to
do so if a large nunber of Wbrkmen are absent. Wether in
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such circunstances | eave should be granted or not nust be
left to the discretion of the enployer. It may be readily
accepted that if the worknen are arrested at the instance of
the Conpany for the purpose of victimsation- and in order
to get rid of themon the ostensible pretext of continued

absence, the position will be different. It will-then be a
colourable or mala fide exercise of power under the rel evant
Standing Order; that, however, is not the case here. W,

are of the viewthat the two Tribunal s bel ow have ni sdirect-
ed thenselves as to the true scope and effect of the
"Standing Order in question, and their decision-with regard
to the seven workmen nentioned above cannot be support ed.
683

We now turn to the two persons in the second category Samar
Sen and Abharani Debi, renenbering what we have already
stated as to the exercise of our jurisdiction on an appea
by special leave: Samar Sen worked as the Manager of the
Burnpur hotel, -and one of the questions raised was if he was
a "worknman’ within the neaning of the relevant provisions of
the “Industrial D sputes Act, 1947. At the relevant tineg,
‘“workman’ was defined in the Act as foll ows:

" Section 2(s). " workman " neans any person enployed
(including an apprentice) in any industry to do any skilled
or unskilled manual or clerical work for hire or reward and
i ncludes, for the purposes of any proceedi ngs under this Act
in relation to an industrial dispute, a workman di scharged
during that  dispute, but does not include any person
enployed in ‘the naval, mlitary or ‘air service of the
Gover nnent . "

The question is if Samar Sen did any clerical work for hire
or his duties were nerely supervisory in nature. Both the
Tribunals have referred to the evidence onthis point and
have concurrently found that Samar Sen was a workman within
the neaning of that word as used in the Industrial Disputes
Act, 1947; they have referred to Samar Sen’s/ own evidence
whi ch showed that he had to wite | edgers, file
correspondence, enter the cash book, etc. W see no reason
to hold that the finding of the two Tribunal's on this  point
i S erroneous.

On nerits, the case against Samar Sen was that as a ‘result
of a regular and proper enquiry, he was found guilty of
unaut hori sed absence and insubordination, etc., and,
therefore, the Conpany dism ssed him The argunment- before
us is that the Conpany having held a regular and proper
enquiry in which Samar Sen had an opportunity of neeting the
charges against him it was for the Conpany to decide
whether the charges had been proved. and the Industria
Tri bunal should not have interfered with the decision of the
Conpany, unless it found that the decision was mala fide or
amounted to victimsation. It is necessary to/state here,
in the words of the Fifth Industrial Tribunal, its finding
about Samar Sen. The Industrial Tribunal said: 87
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"Next, | consider the merit of the case. On the 6th July,
1953, he went on leave. On the 16th July, he applied for
extension of |eave for one nonth (vide Ex. 6). He got a
reply fromthe Conpany on the 25th or 26th July, 1953. But
as the Company refused his leave, he jointed on the 1st
August, 1953, with a nmedical certificate of fitness. So
practically he was within 14 days’ adm ssible grace period
for joining one’'s duty. Wen he was on |eave, he was
suffering frombl ood pressure and fever. The doctor advised
him to take rest. O course, he should have consulted the
Conpani es’ doctor. But even if he had not done so, it did
not nmatter as he was then on | eave allowed by the Conpany.
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So where was his fault? Yes, his fault was that he was the
Secretary of the Action Conmittee at that time. The Action
Committee to the Conmpanies was like a red rag to the bull

I find absolutely no reason why this nan should be
di smi ssed. So | set aside the order of disnissal passed
against him and order his reinstatenent. I grant him
conpensation at half basic pay for the period of his forced
unenpl oynment . "

The finding really amounts to this that Samar Sen was
victimsed as he was the Secretary of the Action Comittee;
he was really ill and the only fault he commtted was that
he did not consult the Company’s doctor. The | earned
Attorney-General has very seriously contested the aforesaid
finding of the Tribunal and taken us through the relevant
evidence including Sanmar Sen’s own statements before the
Enquiry Conmittee. ~He has pointed out that though Samar Sen
was said tobe suffering fromfever and bl ood-pressure, his
statements before the Enquiry Committee showed that he was
not taking conplete rest as " advised by his doctor but was
engaged i n doi ng sonme " public work." The argunent advanced
by  the  learned Attorney-CGeneral mght have been urged
acceptably to a Court or Tribunal of first instance; but we
are not such-a Court or Tribunal, and in the absence of
exceptional or special circunstances or of grave injustice,
we shall not bejustified in interfering with what really is
a finding of fact.
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This brings us to the case of Abharani Debi, where also the
sane principles apply. She was a nurse in the Burnpur

Hospital and the charge agai nst her was that she had incited
and instigated one Karu, a sweeper working in the hospital,
not to attend his duties on the norning of Septenber 5,
1953. An enquiry was held and she was found guilty of the
charge. The Tribunal found that the charge agai nst her was
conpl etely basel ess, and the enquiry report against her made
a nountain of a nole-hill. ~She nade some coments to Karu
with regard to a pass which had been issued to Karu, and the
conments innocuous in thenselves were nmgnified into a

charge of intimdation. It is significant that before the
Labour Appellate Tribunal, the Conpany did not even  argue
the case of Abharani. Undoubtedly, the -managenent of  a

concern has power to direct its own internal adm nistration
and discipline; but the power is not unlimted and when a

di spute arises, Industrial Tribunals have been -given the
power to see whether the term nation of service of a worknan
is justified and to give appropriate relief.” In cases of

di sm ssal on m sconduct, the Tribunal does not, however, act
as a Court of appeal and substitute its own judgnent for
that of the managenent. It will interfere (i) when there is
a want of good faith, (ii) when there is victimsation or
unfair |abour practice, (iii) when the managenent has @ been
guilty of a basic error or violation of a principle of
natural justice, and (iv) when on the materials the finding

is conpletely basel ess or perverse. |In our view, -Abharani’s
case cones under, clause (iv) above.

Lastly, we cone to Himansu Chattoraj. The Conpany’'s case
against himwas the following. It was alleged that since

January, 1953, he incited other worknen to resort to ’slow
down’ tactics. On March 28, 1953, he was charged that he
took an active part in the ' slowdown’ strike in the Hot
MIlls section, and he initiated such action and instigated
others to do the sane. On March 29, 1953, he subnitted his
expl anati on. On March 31, 1953, he was suspended pending
enquiries. On April 3, 1953 and April 4, 1953, sone

686
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evi dence was taken against several worknen i ncl udi ng
Chattoraj in the course of the enquiry, but the evidence not
being of an overwhel mi ng character against Chattoraj, the

managenment postponed its decision pending further enquiry.
In May 1953, the Sub-divisional Magistrate pronulgated an
order wunder s. 144, Crimnal Procedure Code, in which
Chattoraj was nentioned. |In Septenber, 1953, the dispute
was referred to the Fifth |Industrial Tribunal, whi ch
included the case of Chattoraj-there being a suspension
order against him It was stated that an application under
s. 33 of the Industrial Disputes Act, 1947, was nade for
perm ssion to dismss Chattoraj for activities subsequent to
the charge-sheet of March 28, 1953. The Tribunal instead of
deal i ng with t hat application nade t he fol l owi ng
observations in its award regardi ng H nmansu Chattoraj

" He was, therefore, charged on the 28th March, 1953, al ong

with others. There was an enquiry. But as the evidence
against this man was 'not overwhelmng, the managenent
postponed their decision for the time being. This nman

however, continued his activities with the result that the
Sub-di visional Oficer of Asansol promnul gated an order under
section 144, C. ~P.C.; on the 15th May, 1953, and in which
order his nane was nentioned. This workman was again
obstructing ‘the loyal workers after the | ock-out had been
lifted. So in‘view of the above, the Conpani es decided to
terminate his services. But it could not take any direct
action as his case was referred to the Tribunal. So the
position is ‘that the charge-sheet on which this nman was
sought to be punished was not proved even according to the
Conpani es’ own version. ~For his other activities there is

no charge-sheet. —In such circunstances | do not think that
the Conpanies were entitled to dism ss him  So regard being
had to this aspect of the natter, | order his reinstatenent.

But as | amsatisfied that. this man indulged in activities
which were prejudicial to the interest of the Conpanies, |
do not allow him any conpensation during the period of his
forced unenpl oyment consequent upon suspension. This period
687

of unenpl oynment shoul d be treated as | eave without pay. He
nmust be reinstated as soon as the award becones operative."
The Appellate Tribunal dealt with the case of this man very
summarily by saying that his reinstatement was not open to
any obj ecti on.

Before us, it has been argued that the decision that H nmansu
Chattoraj should be reinstated is vitiated by a basic error.
The only formal order against him was the order of
suspensi on, which was certainly a valid order. The
I ndustri al Tribunal found that Chattoraj indulged in
activities prejudicial to the Conpany and it is now
recogni sed that deliberate ’'slowdown' tactics and an
incitement to other worknmen to adopt such tactics both
anmount to misconduct. The lower Tribunal was apparently
satisfied that Chattoraj was guilty of such misconduct; yet
it held that the charge-sheet on which Chattoraj was
suspended had not been proved. |If the order of suspension
was the only subject if reference, so far as Chattoraj was
concerned, the Tribunal coul d-not order his reinstatemnment
till the enquiry was conpleted. |If, on the contrary, the
Tri bunal proceeded on the footing that the conmpany had
decided to term nate the services of Chattoraj on the ground
of his prejudicial and subversive activities then on being
satisfied that Chattoraj was guilty of such activities the
proper order woul d have been to give the Conpany pernmnission
to dismiss Chattoraj. |In either view, the order of his
reinstatement is unjustified.
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Only a few words are necessary to dispose of Cvil Appea

337. The Tribunal had considered the case of each worknan
under the four categories nmentioned previously and had
refused reinstatenent to those against whomit found that
the Conpany had good reasons for dismissal. M. Acharya has
not been able to satisfy us that the Tribunals bel ow
conmtted any error with regard to the appellants of this
appeal. He has pressed the case of two persons Akka Hossain
and D. P. Das. Against Akka Hossain there was a charge for
sl ow-down tactics; later he was charged with assaulting the
Conpany’s driver. Though he was acquitted in a crimna

proceedi ng, the Tribuna
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found that the decision of the Conpany to ternminate his
services was justified.

D. P. Das absented hinself fromduty fromJuly 5, 1953,
and was absent without-|eave for nore than 14 days. Hi s
case was fully considered by the Tribunal, which found that
his services were rightly terminated under the Standing
O'ders of the Conpany.

The result of the foregoing discussion is this: Cvil Appea

44, Civil Appeal 45 and G vil Appeal 337 are without nmerit
and nust be dism ssed. Civil Appeal 336 succeeds in part,
and the decision of the Tribunals belowis set aside in
respect of the following eight nen, only-(1) Bamapada

Mukherji (2) / Chandrasekhar Mikherji, (3) N az Hossain
(4)Dhani Ram (5) Chandrabhan-Sing, (6) Raja Sing, (7) Ja
Ki shore Sing, and (8) H mansu Chattora;j. In all other
respects, the  decision appealed fromwll stand. In the
peculiar circunstances of this case, the parties will bear

their own costs here.

Appeal No. 336 partly all owed.
O hers di sni ssed.
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