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ACT:

Sick Industrial ~Conpanies (Special Provisions) Act,
1985- Secti on 22(1)-Eviction pr oceedi'ngs agai nst si ck
i ndustrial company under Section 21, Karnataka Rent Contro
Act, 1961-VWhet her eviction proceedings to be suspended.

Sick Industrial = Compani es (Special provisions) Act,
1985-Section 22(1)-Interest of sick industrial company, a
t enant under the Karnataka Rent Control Act whet her
property.

Sick Industrial Conpanies (Special Provisions) Act,
1985- Secti on 22(1)- bject and purpose and l egi sl ative
i ntention of.

HEADNOTE

The appel | ant - conpany took ‘the prenises of the
respondent No.1 on a monthly rent of Rs. 21,159. The
conpany committed default in paynment —of rent. The
respondents issued a legal notice asking the appellant
conpany to pay the rent dues. The conpany replied that the
outstanding rent dues would be paid as soon as it ~would
recei ve the devel opmental |oan fromthe Government.

VWhen the ampbunt was not paid, the respondents issued a
notice to the conpany under section 434 of the Companies
Act . Thereafter a petition was filed under section 433 of
the Act in the High Court of Karnataka for w nding up of the
conpany.

Meanwhil e, on 12.12.1988, the appellant-conpany filed a
reference wunder section 15(1) of the Sick I ndustria
Conpani es (Special Provisions) Act before the Board  of
Industrial and Financial Reconstruction clainming that it
becanme a sick industrial conpany.

The Board held that the conmpany had becone econonically
and conmercially non-viable due to its accunulated |osses
and liabilities and it was to be wound up. @G ving one nore
opportunity to the pronmoters, the

1000
Board further held that if no acceptable rehabilitation
scheme was received within one nonth, then the Board would
forward its opinion to wind up the Conmpany to the High
Court.
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The appellant-conpany filed an appeal before the
Appel | ate Aut hority for I ndustri al and Fi nanci a
Reconstruction against the order of the Board. |Its appea
was di smissed by the Appellate Authority. Against the O der
of the Appellate Authority the conpany filed a wit petition
(WP.(C No. 94/91) in the H gh Court of Delhi.

The High Court stayed the operation of the order of the
Appel | ate Authority.

(When the present case was before this Court, the wit
petition was pending and the stay order was operative).

After the dismssal of the appeal by the appellate
Aut hority, the Single Judge of the Karnataka H gh Court took
up the petition filed by the respondents under section 433
of the Conpanies Act for winding up of the conpany and the
sane was all owed hol di ng that pendency of the wit petition
in the Hi gh Court of Delhi and the stay of operation of the
order of the Appellate Authority did not stand in the way of
the Court.

The ~appellant-conpany’s appeal before the Division
Bench of the Karnataka H gh Court was dism ssed. Agai nst
the said order of the Division Bench of the H gh Court the
appel l ant, by special |eave, filed CA No. 126 of 1992.

On 26.2.1988, before the Additional Small Cause Court,
the Ilandlord-respondents filed an eviction petition under
Section 21(1) of the Karnataka Rent Control Act, 1961 on the
ground that the tenant-appellant-conpany was a defaulter in
the paynent of rent; that as on 31.3.1987, the arrears of
rent was Rs. 2,45,534 and that the conmpany’s cheque for a
sum of Rs. 50,000 when presented for encashnent, was
di shonour ed.

The appel | ant - conpany ~nmoved an application under
section 151, read with section 22 of the Sick Industria
Conpani es (Special Provisions) Act, 1985 for stay of the
eviction proceedings on the ground that the conpany was
decl ared a sick industrial conpany by the Board and a schene
under Section 16 of the Act was under preparation.

1001

The trial court rej ected t he t enant - conpany’ s
application holding that section 22 of the Act had no
application inasmuch as proceedings instituted by the
landl ord for recovery of possession of the premses, of
which a sick industrial conpany was a tenant, was  not
i ncluded anmpbng the proceedings which were required to be
suspended under section 22(1) of the Act.

The trial court allowed the eviction petition of the
I andl or d- r espondent s.

The tenant-conmpany filed a wit petition (subsequently
converted into a revision under section 50 of the Karnataka
Rent Control Act) against the order of the trial court.

The revision was di sm ssed by the Karnataka H gh /Court
hol ding that the tenant was not entitled to file a“-revision
petition against an order made under Section 21 of the
Kar nat aka Rent Control Act, unless the arrears of rent were
paid and that the stay order of the Del hi Hi gh Court did not
entitle the appellant conpany to invoke the protection under
section 22 of the Sick Industrial Conpani es (Specia
Provi si ons) Act.

Against the said order of the High Court in revision
the conpany by special |eave, filed CA No. 2553/1991

The appel | ant - conpany ur ged t hat the evi ction
proceedi ngs were automatically suspended under section 22(1)
of the Sick Industrial Conpanies (Special Provisions) Act,
as the proceedi ngs were for execution, distress or the |like
agai nst the properties of the sick industrial company in the
prem ses l|leased out to it was property and since the
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eviction proceedings would result in the conpany being
deprived of the property, the eviction proceedings would be
covered by the second category of the proceedings nentioned
in section 22(1) of the Act.

Two questions arose for consideration in the appeal s
(1) The effect of the order passed by the Del hi Hi gh Court
dated February 21, 1991 staying the operation of the order
dated January 7, 1991 passed by the Appellate Authority
and (2) Wether the proceedings instituted by a landlord for
eviction of a tenant who is a sick conpany fromthe premni ses
let out toit, are required to be suspended under Section
22(1) of the Act.

While the first question arose in both the appeals, the
second ques-

1002
tion al one arose for consideration in C A No. 2553 of 1991

Di smi ssing both the appeals, the Court,

HELD : 1.(a) Section 22(1) is applicable, in respect
of an industrial company, where (i) an inquiry under Section
16 is pending; or (ii) a schene referred to in Section 17 is
under preparation or consideration; or (iii) a sanctioned
scheme is under inplementation; or (iv) where an appea
under Section 25 relating to the industrial conmpany is

pending. In that event no proceedings for w nding up of the
i ndustrial conpany or for execution, distress or the |like
against any of the properties of the industrial conpany or
for appointnment of receiver, in respect thereof shall lie or

be proceeded with further. This injunction ‘is, however,
subject to the exception that the proceedings can be
instituted or proceeded further with the consent of the
Board or the Appellate Authority. |In other words, there is
no absolute bar to the institution of proceedings referred
to in Section 22(1) and for the operation of the bar inposed
by the said section it is necessary that one of the matters
referred to therein should be pending so that directions nmay
be obtained either fromthe Board or the Appellate Authority
for institution of or continuation of a proceeding of the
type specified in Section 22(1). [1010 E-Q

In the instant case, the proceedi ngs before the Board
under Section 15 and 16 of the 1985 Act had been term nated
by order of the Board dated April, 26, 1990 whereby the
Board, wupon consideration of the facts and material found
that the appellant conpany had becone economcally and
commercially non-viable due to its huge accumul ated | osses
and liabilities and should be wound up. The appeal filed by
the appellant-conmpany under Section 25 of the Act  against
said order of the Board was dismssed by the  Appellate
Authority by order dated January 7, 1991. As a result
thereof, no proceedings under the Act were pending either
before the Board or before the Appellate Authority on
February 21, 1991 when the Delhi H gh Court passed the
interim order staying the operation of the Appel | ate
Authority dated January 7, 1991. [1010 H 1011 B]

(b) Quashing of an order results in the restoration  of
the position as it stood on the date of the passing of the
order which has been quashed. The stay of operation of an
order does not, however lead to such a result. It only neans
that the order which has been stayed would not be operative
from the date of the passing of the stay order and it does
not nean that the said order has been w ped out from
exi stence. [1011 D

1003

In the instant case, the passing of the interim order
dated February 21, 1991 by the Del hi H gh Court staying the
operation of the order of the Appellate Authority dated
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January 7, 1991 does not have the effect of reviving the
appeal which had been dism ssed by the Appelate Authority by
its order dated January 7, 1991 and it cannot be said that
after February 21, 1991 the said appeal stood revived and
was pending before the Appellate Authority. It cannot
therefore be said that any proceedi ngs under the Act were
pending before the Board or the Appellate Authority on the
date of the passing of the order dated August 14, 1991 by
the Single Judge of the Karnataka Hi gh Court for winding up
of the conmpany or on Novenber 6, 1991 when the Division
Bench passed the order dismssing the appeal by t he
Appel | ant - conpany against the order of the Single Judge
dated August 14, 1991. [1011 G 1012 A]

(c) Section 22(1) of the Act could not, therefore, be
invoked and there was no inpedinent in the H gh Court
dealing with the wnding up petition filed by the
respondents. [1012 B]

2.(a) The followng proceedings only are automatically
suspended under Section 22(1) of the Act : (i) Proceedings
for winding up of the industrial conpany ; (ii) Proceedings
for execution, distress or the like against the properties
of the sick industrial conmpany ; and (iii) proceedings for
the appoi ntnent of receiver: [1012 F]

(b] Eviction ‘proceedings initiated by a | andl or d
against a tenant conpany would not fall in categories (i)
and (iii) referred to above. Do they fall —in the second

category which contenplates proceedings for execution

distress or the like against any other properties of the
i ndustrial conpany.. The words “or the like' —have to be
construed with reference to the preceding words, nanely ‘for
execution, distress’ which neans that the proceedings which
are contenplated in this category are proceedi ngs ' whereby
recovery of dues is sought to be nade by way of execution
distress or simlar process against the property 'of the
conpany. Proceedings for eviction instituted by a |andlord
against a tenant who happens to be a sick industria

conpany, cannot, therefore be regarded as falling /in this
category. [1012 G 1013 B, (C

(c) The Sick Industrial Conpanies (Special Provisions)
Act, 1985 has been enacted as is evident fromthe Preanble,
to meke special provisions with a view to securing the
timely detection of sick and potentially sick conpanies
owni ng i ndustrial undertakings, the speedy deter-
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m nati on by a Board of experts of the preventive,
aneliorative, renedial and other neasures which need to be
taken with respect to such conpanies and the  expeditious
enf orcenent of the measures so determ ned. [1013 D

(d) The provision regarding suspension. . of I ega
proceedi ngs contained in Section 22(1) seeks to advance the
object of the Act by ensuring that a proceeding having an
effect on the working or the finances of a sick industria
conpany shall not be instituted or continued during the
period the matter is under consideration before the Board or
the Appellate Authority or a sanctioned schene is under
i mpl enentation wthout the consent of the Board or the
Appel l ate Authority. [1013 E]

(e)(i) It could not be the intention of Parliament in
enacting the said provision to aggravate the financia
difficulties of a sick industrial conpany while the mtters
were pendi ng before the Board or the Appellate Authority by
enabling a sick industrial conpany to continue to incur
further liabilities during this period. [1013 F]

(e)(ii) Section 22(1) of the Sick Industrial Conpanies
(Special Provisions) Act, 1985 does not cover a proceeding
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instituted by a landlord of a sick industrial conpany for
the eviction of the conpany premises let out to it. [1014 A]

(f) From Section 23(1), of the Karnataka Rent Contro
Act, 1961 it woul d appear that except in cases covered by
the two provisos to subsection (1) of Section 23, there is
a prohibition for a tenant to sub-let whole or any part of
the premses let to himor to assign or transfer in any
manner his interest therein. This prohibition is, however,
subject to a contract to the contrary. A tenant who sublets
or assigns or transfers the prenmises in contravention of
this prohibition |oses the protection of law and can be
evicted by the landl ord under Section 21(1)(f). [1015 @

(g) In the case of a statutory tenant, the relationship
is not governed by contract. The prohibition agai nst
assignment and transfer is, therefore, absolute and the
interest of a statutory tenant can neither be assigned nor
transferred. This nmeans that the interest of the statutory
tenant in the prem ses in his occupation, as governed by the
Karnataka ' Rent Control Act is a Ilimted interest which
enabl es. the surviving spouse or any son or daughter or
father or mother of a deceased tenant who had been |iving
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with the tenant in the premi ses as a nenber of the tenant’s
famly up to the death of the tenant and a person conti nui ng
in possession after the termnation of the tenancy in his
favour, to inherit the interest of the tenant on his death.
[1015 H 1016 B]

(h) The interest of a conpany which is ‘continuing in
occupation of the prem ses as a statutory tenant by virtue
of the protection conferred by the Karnataka Rent Contro
Act cannot be regarded as property of the conpany  for the
pur pose of sub-section (1) of Section 22 of the Act and for
that reason also the provisions of Section 22(1) were not
attracted to the eviction proceedings “instituted by the
respondents agai nst the appellant-conpany. [1016 B, (]

In the instant case, the provisions of Section 22(1)
did not, therefore, bar the prosecution of the proceedings
by the respondents and the order dated Septenber 30, 1989
passed by the XlI| Additional Snall Cause Judge, Bangal ore
allowing the eviction petition cannot be held to have been
passed in contravention of the provisions of Section 22(1)
of the Act. [1016 C, D

Sm. Gan Devi Anand v. Jeevan Kumar & O's., [1985]
Supp. 1 SCR 1, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 2553 of
1991.

From the Judgnent and Order dated 15.3.1991 of the
Karnataka H gh Court Civil Revision Petition No. 582 of
1991.

C.N. Sree Kumar for the Appellant.

K.  Madhava Reddy, N.K. Gupta and N.D.B. Raju for the
Respondent s.

The Judgnent of the Court was delivered by

S.C. AGRAVWAL, J. These appeals filed by Ms Shree
Chammundi Mopeds Ltd. raise questions i nvol vi ng t he
interpretation of Section 22 of the Sick I ndustria
Conpani es (Special Provisions) Act, 1985, her ei nafter
referred to as ‘the Act’.

The appellant is a public limted conpany registered
under the Conpanies Act, 1956,. It was set up wth the
obj ect of manufacturing




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 13

1006
nopeds in collaboration with Cycle Peugot of France. It has
set up a factory at Hrahalli in Tunkur District of

Kar nat aka State. The appel |l ant conpany has taken on rent the
prem ses belonging to the Church of South Indian Trust
Associ ation, respondent No. 1 in these appeals, in Bangal ore
on a nonthly rent of Rs. 21,159. The appeallant conpany
conmitted default in paynment of rent and as on March 31
1987 a sum of Rs. 2,45,534 was payable as rent to the
respondent. The respondents issued a | egal notice dated 1st
April, 1987 calling upon the appellant-conpany to pay the
said amount. The appellant-conpany while admtting the
liability to pay the aforesaid sum stated that it was
expecting certain suns of noney towards devel opnental | oan
from the Governnent of Karnataka and as soon as the sane
was received it would clear the out standing payable by it
to the respondents. Since the anbunt was not paid the
respondents issued a notice under section 434 of the
Conpani es’ Act and thereafter a petition was filed in the
Hi gh Court of Karnataka under Section 433(e) of t he
Conpani es-Act for wi nding up of the appellant-conmpany. Wile
the said wnding up petition was pending the appellant-
conpany, claimng that it has become a sick industria
conpany, filed a reference under section 15(1) of the Act
before the Board of Industrial and Financial Reconstruction
hereinafter referred to as ‘the Board’, on 12 Decenber,
1988. After hearing the concerned parties, the Board forned
a prima facie opinion that it woul d be just and equitable as
also in public interest that the -appellant-company, which
has beconme a sick industrial conmpany withinthe neaning of
section 3(1)(o) of the Act, should be wound up-in  view of
the large accumul ated | osses, poor market prospects for the
products of the appellant-conpany and inability of the
promoters to bring in the required additional interest. free
funds etc. After publication of the general notice in the
newspapers and on intimation to the concerned parties the
Board heard the objections/suggestions, if any, of the
concerned parties to the proposed w nding up of the conpany
and after considering the same the Board passed  the order
dated April 26, 1990, whereby it was found:
"Upon consideration of the facts and nateria
before us and the subm ssions nmade at today’s
hearing, we find that Shree Chamundi Mopeds Ltd.
have becone economically and commercially non-
viable due to its huge accunulated 1osses and
liabilities and should be wound up. However, in
vi ew of the subm ssions nade by the conmpany and in
order to give a final opportunity to the pronoters
as requested by them our advice

1007
to wind up the conpany to the respective High Court
will be with-held for a period of one nmonth. The

promoters were directed to submit an acceptable
rehabilitation proposal which is techni cally,
econom cal |y and commercially viable for t he
revival of the conmpany to ICICI urgently and [1CC
was directed to appraise the proposal, if any,
submitted by the prompters to them and submit their
report to us within one nonth. If no acceptable
rehabilitation schene is received by the BIFR
within one nonth, our opinion to wnd up the
conpany will be forwarded to the Hi gh Court of
Judicature in Karnataka for further necessary
action under the |aw.

The appeal filed by the appell ant-conmpany before the
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Appel | ate Aut hority for I ndustri al and Fi nanci a
Reconstruction, hereinafter referred to as the "Appellate
Aut hority", against the said order dated 26 April 1990,
was dism ssed by the Appellate Authority by order dated
January 7, 1991. The appellant-conpany has filed Wit
petition (Cvil) No. 594/91 in the High Court of Delh
wherein the said order passed by the Appellate Authority
has been challenged. In the said wit petition, the High
Court of Delhi, on February 21, 1991, passed an order for
i ssuing notice returnable for May 10, 1991, to show cause as
to why rule nisi be not issued. On the stay petition filed
with the said wit petition, notice was issued for May 10,
1991 and in the neanwhile, operation of the order of the
Appel late Authority dated January 7, 1991 was stayed. W
have been informed that the said Wit Petition is stil
pending in the Del hi H gh Court and the stay order passed by
the said Court is also operative.

After the ~dismssal of the appeal of the appellant-
conpany by the Appellate Authority the winding up petition
was taken ~up for consideration and it was allowed by a
| earned single Judge of the Karnataka High Court by order
dated August 14, 1991. The |earned single Judge was of the
vi ew t hat pendency of ‘the wit petition in the H gh Court of
Del hi and the stay of the order of the Appellate Authority
did not stand in the way of the Court to proceed with the
matter. The appel |l ant-conpany filed an appeal against the
said order of the |earned single Judge which was disni ssed
by a Division Bench of the Hgh Court by order dated
Novenber 6, 1991. Civil Appeal No. 126/92 has been filed by
the appel | ant - conpany - agai nst -~ the said ~order of the
Kar nat aka Hi gh Court dated Novenber 6, 1991

1008
On 26 February 1988 the respondents filed a petition seeking
eviction of the appellant-conpany fromthe dem sed prenises
under s.21(1) of the Karnataka Rent Control Act, 1961 on the
ground that the appellant-conmpany is a chronic defaulter in
the paynment of rent and as on March 31, 1987 the appell ant-
conpany was in arrears to the tune of Rs. 2,45,534 and that
the said anount has not been paid in spite of notice and
that a cheque dated January 1, 1988 for a sumof Rs.” 50, 000
whi ch was sent by the appell ant-conpany, when presented for
encashrent was dishonored. In those proceedi ngs the
appel | ant - conpany noved an application under s.151 CPC read
with s. 22 of the Act for stay of the said proceedings  on
the ground that the appell ant-conmpany had been -declared a
sick industrial company under the Act by the Board and a
schene was under preparation as per section 16 of the Act.
The said application of the appellant-conpany was rejected
by the XIl Additional Snmall Causes Judge, Bangal ore by order
dat ed Septenber 14, 1989 on the view that section 22 of the
Act had no application inasmuch as proceedings instituted by
the landlord for recovery of possession of the premises of
which a sick industrial conpany is a tenant is not included
among the proceedings which are required to be suspended
under s. 22(1) of the Act. Thereafter the Xl I Additiona
Smal | Causes Judge, Bangal ore by order dated Septenber 30,
1989 allowed the eviction petition filed by the respondents
and held that the respondents were entitled to get
possession of the prem ses and that appellant-conmpany is
liable to vacate and give possession to the respondent. The
appel l ant conpany filed a wit petition against to said
order of the Additional Small Causes Court which was
subsequently converted into a revision petition under s. 50
of the Karnataka Rent Control Act. The said revision was
di smssed by a |learned single Judge of the Karnataka Hi gh
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Court by order dated 15 March, 1991 view of s. 29(1) of the
Karnat aka Rent Control Act which prescribes that no tenant
agai nst whom an application for eviction his been nmade by a
landl ord wunder s. 21 shall be entitled to prefer or
prosecute a revision petition under s. 50 against an order
made by the court on an application made under s. 21 unless
he has paid or pays to the landlord or deposits wth the
District Judge or the H gh Court, as the case nay be, al
arrears of rent due in respect of the premises up to the
date of paynment. The | earned single Judge found that neither
the tenancy nor the amount clained in the petition towards
the arrears and the subsequent rents due as on February 28,
1991 (amounting in all Rs. 9,35,618) was disputed. The
| earned single Judge rejected the prayer for exenption from

1009
the applicability of s. 29(1) of the Karnataka Rent Contro
Act clainmed on the basis of the statutory protection granted
to the appell ant-conpany under section 22 of Act. It was
hel d that 'no enquiry under s. 16 was pending nor any schene
referred to under s. 17 was under preparation or
consi deration —and there is al so no sancti oned schene under
i mpl enentation and that the appeal filed by the appellant-
conpany under s. 25 of the Act has also been rejected. It
was held that the stay order which had been passed by the
Del hi  High Court in the wit petition did not entitle the
appel | ant-conpany to invoke the protection under s. 22 of
the Act as if the appeal under section 25 of the Act was
pending. The revision petition filed by the appellant-
conpany was, therefore, rejected. Civil Appeal No. 2553/91
has been filed by the appellant-conpany against  the said
order of the Karnataka H gh Court.

Two questions that arise for consideration in these
appeal s are :

(1) What is the effect of the order passed by Del h

H gh Court dated February 21, 1991 staying the
operation of the order January 7, 1991 passed by
the Appellate Authority ? Does it nean that after
the passing of the said order by the H gh Court,
the proceedi ngs under the Act should be treated as
pendi ng and, if so, before which authority ?

(2) Are the proceedings instituted by |andlord for
eviction of a tenant who is a sick conmpany fromthe
premses let out toit, required to be suspended
under Section 22(1) of the Act ?

The first question arises in both the appeals inasmuch
as the order of the |l earned Single Judge of the Hi gh Court
dated August 14, 1991 for winding up of the —appellant-
conpany as well as the order of the Division Bench of. the
H gh Court dated Novenber 6, 1991, which are under chall enge
in C A No. 126 of 1992, were passed after the passing of
the stay order dated February 21, 1991 by the H gh Court.
Similarly in C A No. 2553 of 1991 the revision petition
filed by the appell ant-conmpany agai nst the order of the Xl
Addi ti onal Smal | Cause Judge, Bangalore allow ng the
Eviction petition was dismssed by the | earned Single Judge
of the H gh Court of March 15, 1991, i.e., after the passing
of the stay order by the Delhi Hgh Court. The second
guestion arises for consideration only in Cvil Appeal No.
2553 of 1991 arising out of the eviction proceedings
instituted by the respondents.

1010

Sub-s. (1) of Section 22 which alone has rel evance to
these questions provides as under

"22 Suspension of |egal proceedings, contracts etc.
(1) Were in respect of an industrial conpany, an
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inquiry under section 16 is pending or any schene
referred to under section 17 is under preparation
or consideration or a sanctioned schene is under
i mpl enentati on or where an appeal under section 25
relating to an industrial conpany is pending, then
notwi t hst andi ng anyt hi ng contained in the Conpanies
Act, 1956 (1 of 1956) or any other law or the
menorandum and articles of association of the
i ndustrial conmpany or any other instrunent having
effect wunder the said Act or other |aw, no
proceedings for the wnding-up the i ndustria

conpany or for execution, distress or |like against
any of the properties of the industrial conpany or
for the appointnment of a receiver in respect
thereof shall ~ lie or be proceeded with further

except wth the consent of the Board or, as the
case may be, the Appellate Authority."

A perusal of the aforesaid provision shows that it is
applicable, in respect of an industrial conpany, where (i)
an inquiry  under Section 16 is pending; or (ii) a schene
referred to-in Section 17 s ‘under preparation or
consideration; or (iii) a -sanctioned schene is under
i mpl enentation; or (iv) where an appeal under Section 25
relating to the industrial conmpany is pending. In that event
no proceedings for winding up of the industrial conpany or
for execution, distress or the |like against any of the
properties of the industrial conpany or for appointnent of
receiver in respect thereof shall 1lie or be proceeded wth
further. This injunction is, ~however, subject to t he
exception that the proceedings can be ~“instituted or
proceeded further with consent of the Board or the Appellate
Authority. In other words, there is noabsolute bar to the
institution of proceedings referred to in-s. 22(1) and for
the operation of the bar inposed by the said sectionit is
necessary that one of the matters referred to therein should
be pending so that directions nay be obtained either from
the Board or the Appellate Authority for institution of or
continuation of a proceeding of the type specified in s.
22(1).

In the instant case, the proceedings before the Board
under ss. 15 and 16 of the Act had been terminated by order
of the Board dated Apri

1011
26, 1990 whereby the Board, upon consideration of the facts
and material before it, found that the appellant-conpany had
become econonically and commercially non-viable dueto its
huge accurul ated | osses and liabilities and should be wound
up. The appeal filed by the appellant-conmpany under s. 25 of
the Act against said order dated January 7, 1991. " As a
result of these orders, no proceedings under the Act was
pending either before the Board or before the “Appellate
Authority on February 21, 1991 when the Delhi Hi gh Court
passed the interim order staying the operation of the
Appel late Authority dated January 7, 1991. The said stay
order of the High Court cannot have the effect of reviving
the proceedi ngs which had been disposed of by the Appellate
Authority by its order dated January 7, 1991. Wi | e
considering the effect of an interim order staying the
operation of the order under challenge, a distinction has to
be rmade between quashing of an order and stay of operation
of an order Quashing of an order results in the restoration
of the position as it stood on the date of the passing of
the order which has been quashed. The stay of operation of
an order does not, however, lead to such a result. It only
nmeans that the order which has been stayed would not be
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operative fromthe date of the passing of the stay order and
it does not nean that the said order has been wi ped out from
exi stence. This neans that iif an order passed by the
Appel late Authority is quashed and the matter is renmanded,
the result would be that the appeal which had been disposed
of by the said order of the Appellate Authority would be
restored and it can be said to be pending before the
Appel late Authority after the quashing of the order of the
Appel |l ate Authority. The same cannot be said with regard to
an order staying the operation of the order of the Appellate
Authority because in spite of the said order, the order of
the Appellate Authority continues to exist in |law so |ong as
it exists, it cannot be said that the appeal which has been
di sposed of by the said order has not been disposed of and
is still pending. We are, therefore, of the opinion that the
passing of the interimorder dated February 21, 1991 by the
Del hi High Court staying the operation of the order of the
Appel | ate Authority dated January 7, 1991 does not have the
effect | of reviving the appeal which had been dism ssed by
the Appellate Authority by its order dated January 7, 1991
and it cannot be said that after February 21, 1991, the said
appeal stood revived and was pendi ng before the Appellate
Authority. In that view of the matter, it cannot be said
that any proceedi ngs under the Act were pending before the
Board or the Appellate Authority
1012

on the date of the passing of the order dated August 14,
1991 by the learned Single Judge of the Karnataka H gh Court
for wnding up of the company or on Novenber 6, 1991 when
the Division Bench passed the order dismssing OS. A No. 16
of 1991 filed by the appellant-conpany agai nst the order of
the learned Single Judge dated August -~ 14, 1991. ' Section
22(1) of the Act could not, therefore, be invoked and there
was no inpedinent in the H gh Court dealing with the w nding
up petition filed by the respondents. This is the only
guestion that has been canvassed in~ Cvil Appeal No. 126 to
1992, directed against the order for winding up of the
appel | ant - conpany. The said appeal, therefore, fails and is
liable to be dism ssed.

Similarly in GCvil Appeal No. 2553 -of 1991 this
guestion has been raised by the -appellant-conpany to
challenge the order of the |earned Single Judge of the
Karnataka H gh Court dated March 15, 1991 dismissing the
revision petition under s. 50(1) of Karnataka Rent~ Contro
Act. For the reason aforenmentioned section 22(1) of the Act
cannot be invoked to assail the said order of the High Court
on the ground that on the date of passing of the order of
the high Court the matter was pendi ng before the appellate
Authority. But in this appeal, the order allow ng the

eviction petition was passed by the XI| Additional /Small
Cause Court on Septenber 30, 1989 and at that “tinme the
matter under ss. 15 and 16 was pendi ng before the Board. It

is, therefore, necessary to consider the second question
about the applicability of s. 22(1) to eviction proceedings
instituted by the | andl ord agai nst the tenant who happens to
be a sick conpany. In this regard, it may be nmentioned that
the follow ng proceedings only are automatically suspended
under s. 22(1) of the Act

(1) Proceedings for wnding up of the industria
conpany;

(2) Proceedings for execution, distress or the |like
agai nst the properties of the sick industrial company; and

(3) proceedings for the appointnment of receiver.

Eviction proceedings initiated by a | andlord against a
tenant conmpany would not fall in categories (1) and (3)
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referred to above. The question is whether they fall in
category (2). It has been urged by the | earned counsel for
the appel | ant-conpany that such proceedings fall in category

(2) since they are proceedi ngs agai nst the property of the
si ck

1013
i ndustrial conpany. The submssion is that the |easehold
right of the appellant-conpany in the prem ses | eased out to
it is property and since the eviction proceeding would
result in the appellant-conmpany being deprived of the said
property, the said proceedings would be covered by category
(2). W are unable to agree. The second cat egory
cont enpl at es proceedi ngs for execution, distress or the like
agai nst any other properties of the industrial conpany. The
words ‘or the like’ have to be construed with reference to
the proceedings words, nanely, ‘for execution, distress’
whi ch rmeans that the proceedings which are contenplated in
this category are proceedi ngs whereby recovery of dues is
sought = to be nade by way of execution, distress or simlar
process agai nst the property of the conpany. proceedings for
eviction -instituted by a landlord against a tenant who
happens to be a sick industrial conpany, cannot, in our
opi nion, be regarded as falling in this category. W may, in
this context, point out that, as indicated in the Preanble,
the Act has been enacted to nake special provisions with a
view to securing the tinely detection  of si ck and
potentially sick conpanies owing industrial® undertakings,
the speedy determination by a Board of experts of the
preventive, ameliorative, renedial and other neasures which
need to be taken with respect to such conpanies and the
expedi tious enforcenent of the neasures so determned. The
provi si on regardi ng suspensi on of | egal proceedi ngs
contained in Section 22(1) seeks to advance the object of
the Act by ensuring that a proceeding having an effect on
the working or the finances of a sick industrial conpany
shall not be instituted or continued during the period to
matter is wunder consideration before the Board or the
Appel | ate Authority or a sanctioned schene is under
i mpl ementation wi thout the consent of the Board or the
Appellate Authority. It could not. be the intention of
Parliament in enacting the said provision to aggravate the
financial difficulties of a sick industrial—conmpany while
the said nmatters were pending before the Board of the
Appel l ate Authority by enabling a sick industrial conpany to
continue to incur further liabilities during this period.
This woul d be the consequence if sub-section (1) of s. 22 is
construed to bring about suspension of proceedings for
eviction instituted by |landlord against a sick industria
conpany which has ceased to enjoy the protection of the
rel evant rent |aw on account of default in paynent of /'rent.
It would al so nean that the landlord of such a conpany nust
continue to suffer a loss by pernmitting the tenant | (sick
i ndustrial conpany) to occupy the prem ses even though'it is
not in a position to pay the rent. Such an intention cannot
be i mput ed
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to Parliament. W are, therefore, of the view that Section
22(1) does not cover a proceeding instituted by a |andlord
of a sick industrial conpany for the eviction of the conpany
prem ses let out to it.

We are also unable to agree with the contention of the
| earned counsel for the appellant-conpany that the |easehold
i nterest of the appellant-conpany in premises |eased out to
it is property for the purpose of Section (22)(1). It is no
doubt true that |easehold interest of the lessee in the
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premses |leased out to him is property which can be
transferred and the said interest can al so be attached and
sold by way of execution in satisfaction of a decree agai nst
a lessee. In that sense, it can be said that the |[|easehold
interest of a conpany is its property. But the question is
whether the sane is true in respect of the interest of a
conpany which is in occupation of the premises as a
statutory tenant by virtue of the protection conferred by
the relevant rent |aw because in the instant case on the
date of reference to the Board the proceedings for eviction
of the appellant-conmpany were pending and the appellant-
conpany was in occupation of the premises only as a
statutory tenant governed by the provisions of the Karnataka
Rent Control Act. In Snt. G an Devi Anand v. Jeevan Kumar &
Os., [1985] Supp. 1 SCR 1, this Court has laid down that
the termination of a contractual tenancy does not bring
about a change in the status- and |legal position of the
tenant ~unless there are contrary provision in the relevant
Rent Act and the tenant, notw thstanding the termination of
tenancy, ' does enjoy an estate or interest in the tenanted
prem ses. It —is further laid down that this interest or
estate which the tenant continues to enj oy despite
term nation of the contractual tenancy creates a heritable
interest in the absence of any provision to the contrary.
This Court has also held that the |egislature which by the
Rent Act seeks to confer the benefit on the tenants and to
afford protection against eviction, is perfectly conpetent
to make appropriate provision regulating the nature of
protection and the manner and extent of enjoyment of such
tenancy rights after the termnation of contractual tenancy
of the tenant including the rights after the termnation of
contractual tenancy of the tenant including the rights and
the nature of protection of the heirs on the death of the
t enant .

In the instant case, we are concerned with the right of
the tenant as governed by the Karnataka Rent Control Act. In
clause (r) of Section 3, the expression "tenant" has been
defined to include "the surviving spouse or any son or
daughter or father or nother of a deceased tenant who had
been living with the tenant in the prenises as a nenber of
the tenant’s

1015
famly after the death of the tenant and a person conti nui ng
in possession after the termnation of the tenancy in his
favour". In view of clause (f) of the proviso to sub-section
(1) of section 21 protection against eviction-is not
available to a tenant who has "unlawfully sub-let the whole
or part of the prem ses or assigned or transferred in._ any
ot her manner his interest therein and where the sub-letting,
assi gnment or transfer has been nmade before the coming into
operation of this part (except in respect of sub-letting,
assignment or transfer to which the provisions of section 61
are applicable), such sub-letting, assignhment or transfer
has been made contrary to any provision of law then in
force". Section 23 prohibits sub-letting or transfer by the
tenant and provi des as under

"(1) Notwi thstandi ng anything contained in any |aw,
but subject to any contract to the contrary, it
shall not be lawful after the com ng into operation
of this Part, for any tenant to sub-let whole or
any part of the premises let to himor to assign or
transfer in any other manner his interest therein

Provi ded that the State Governnent nay, by
notification, pernit in any area the transfer of
interest in premses held under such |eases or
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class of leases and to such extent as may be

specified in the notification :

Provi ded further that nothing in this section shal

apply to a tenant having aright to enjoy any

prem ses in perpetuity.

(2) Any person who contravenes the provisions of

sub-section (1), shall, on conviction, be punished

with fine which nay extend to one hundred rupees."”

From these provisions, it would appear that except in
cases covered by the two provisos to sub-section (1) of s.
23, there is a prohibition for a tenant to sub-let whole or
any part of the premises |let to himor to assign or transfer
in any other manner his interest therein. This prohibition
is, however, subject to a contract to the contrary. A tenant
who sublets or assigns or transfer the premnises in
contravention of this prohibition |oses the protection of
law and can be -evicted by the Ilandlord under Section
21(1) (f). In the case of |a statutory t enant, the
relationship is not governed by contract. The prohibition
agai nst assignnment and transfer is, therefore, absolute and
the interest of a statutory tenant can neither be assigned
nor
1016

transferred. This neans that the interest of the statutory
tenant in the prenmsesin his occupation, as governed by the

Karnataka Rent Control Act is a limted interest which
enabl es the surviving spouse or any son or daughter or
father or nother of '‘a deceased tenant who had  been |[|iving

with the tenant in the prem ses as a nenber of the tenant’s
famly up to the death of the tenant and a person conti nui ng
in possession after the termnation of the tenancy in his
favour, to inherit the interest of the tenant on his death.
The said interest of the tenant is, however, not assignable
or transferable and, therefore, the interest of a | conpany
which is continuing in occupation of the prenmses as a
statutory tenant by virtue of the protection conferred by
the Karnataka Rent Control Act, cannot be regarded as
property of the conpany for the purpose of sub-section (1)
of s. 22 of the Act and for that reason also the  provisions
of Section 22(1) were not attracted to the evi ction
proceedings instituted by the respondents against the
appel | ant - conpany. The provisions of Section 22(1) did not,
therefore, bar the prosecution of the said proceedings by
the respondents and the order dated Septenber 30, 1989
passed by the XlI|I Additional Snall Cause Judge, Bangal ore
allowing the eviction petition cannot be held to have been
passed in contravention of the provisions of Section 22(1)
of the Act. Civil Appeal No. 2553 of 1991 also, therefore,
fails and is liable to be dism ssed.

In the result, both the appeals are disnissed but in
the circunstances with no order as to costs.
V.P.R Appeal s di snissed.
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